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decision that compliance would result
in such alteration or burdens must be
made by the agency head or his or her
designee after considering all agency
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity, and must be accom-
panied by a written statement of the
reasons for reaching that conclusion. If
an action required to comply with this
section would result in such an alter-
ation or such burdens, the agency shall
take any other action that would not
result in such an alteration or such
burdens but would nevertheless ensure
that, to the maximum extent possible,
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

§§812.161-812.169 [Reserved]

§812.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) The General Counsel shall be re-
sponsible for coordinating implementa-
tion of this section. Complaints may be
sent to the General Counsel, Advisory
Council on Historic Preservation, 1100
Pennsylvania Avenue, NW., Wash-
ington, DC 20004.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.

(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity.

§§812.171-812.999

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151-4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792), is not readily
accessible to and wusable by handi-
capped persons.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.

(h) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter
required by §812.170(g). The agency
may extend this time for good cause.

(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

(j) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

(1) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

[61 FR 22896, June 23, 1986, as amended at 51
FR 22893, June 23, 1986]

§§812.171-812.999 [Reserved]

PARTS 813-899 [RESERVED]
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911-999 [Reserved]

NoOTE: Public Law 104-99, which incorporated the terms of the Department of the Interior
and Related Agencies Appropriations Act, 1996 (H.R. 1977), as passed by the House of Rep-
resentatives on December 13, 1995, provides that the Pennsylvania Avenue Development Cor-
poration terminates as of April 1, 1996. H.R. 1977 provides that ‘‘any regulations prescribed
by the [Pennsylvania Avenue Development] Corporation in connection with the Pennsylvania
Avenue Development Corporation Act of 1972 (40 U.S.C. 871-885) and the Federal Triangle De-
velopment Act (40 U.S.C. 1101-1109) shall continue in effect until suspended by regulations
prescribed by the Administrator of the General Services Administration.”” Accordingly, the
authority to administer the regulations in 36 CFR Chapter IX is transferred to the General
Services Administration. See the Pennsylvania Avenue Development Corporation document,
“Transfer of Responsibilities and Effectiveness of PADC Regulations After PADC Termi-
nation’’, published at 61 FR 11308, March 20, 1996.
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§901.1 Title and office.

(a) Title. The name of the Corporation
is the Pennsylvania Avenue Develop-
ment Corporation.

(b) Office. The office of the Corpora-
tion shall be in the city of Washington,
District of Columbia.

§901.2 Establishment.

(a) Creation. The Corporation, a whol-
ly owned instrumentality of the United
States subject to the Government Cor-
poration Control Act (31 U.S.C. 841 et
seq.), was established by the Pennsyl-
vania Avenue Development Corpora-
tion Act of 1972 (Pub. L. 92-578, 86 Stat.
1266 (40 U.S.C. 871 et seq.)), as amended,
hereinafter referred to as the Act.

(b) Purposes. The purposes for which
this Corporation was established are
those stated and promulgated by Con-
gress in the Act.

§901.3 Board of directors.

(a) Powers and responsibilities. The
business, property and affairs of the
Corporation shall be managed and con-
trolled by the Board of Directors, and
all powers specified in the Act are vest-
ed in them. The Board may, at its dis-
cretion and as hereinafter provided,
delegate authority necessary to carry
on the ordinary operations of the Cor-
poration to officers and staff of the
Corporation.

(b) Composition;, number; selection;
terms of office. The Board of Directors
shall be comprised of fifteen voting
members and eight nonvoting mem-
bers. The powers and management of
the Corporation shall reside with the
fifteen voting members, and the proce-

dures of the Board shall be determined
by them.

(1) The fifteen voting members shall
include the seven government agency
representatives specified in subsection
3(c) of the Act (or, their designees), and
eight individuals meeting the quali-
fications of that subsection, appointed
by the President of the United States
from private life, at least four of whom
shall be residents and registered voters
of the District of Columbia.

(2) The Chairman and Vice Chairman
shall be designated by the President of
the United States from among those
members appointed from private life.

(3) Upon his appointment, the Chair-
man shall invite the eight representa-
tives designated in subsection 3(g) of
the Act to serve as non-voting mem-
bers of the Board of Directors.

(4) Each member of the Board of Di-
rectors appointed from private life
shall serve a term of six years from the
expiration of his predecessor’s term;
except that the terms of the Directors
first taking office shall begin on Octo-
ber 27, 1972 and shall expire as des-
ignated at the time of appointment. A
Director may continue to serve until
his successor has qualified.

(5) A Director appointed from private
life wishing to resign shall submit a
letter of resignation to the President of
the United States, and his resignation
shall become effective upon the date of
the President’s acceptance thereof.

(6) A Director, appointed to fill a va-
cancy occurring prior to the expiration
of the term for which his predecessor
was appointed, shall serve for the re-
mainder of such term.

(c) Meetings. (1) The Board of Direc-
tors shall meet and keep its records at
the office of the Corporation.

(2) Meetings of the Board of Directors
shall be held at the call of the Chair-
man, but not less often than once every
three months. The Chairman shall also
call a meeting at the written request of
any five voting members.

(3) The Chairman shall direct the
Secretary to give the members of the
Board notice of each meeting, either
personally, or by mail, or by telegram,
stating the time, the place and the
agenda for the meeting. Notice by tele-
phone shall be personal notice. Any Di-
rector may waive, in writing, notice as
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to himself, whether before or after the
time of the meeting, and the presence
of a Director at any meeting shall con-
stitute a waiver of notice of that meet-
ing. Notice, in whatever form, shall be
given so that a Director will have re-
ceived it five working days prior to the
time of the meeting.

(4) Unless otherwise limited by the
notice thereof, any and all Corporation
business may be transacted at any
meeting.

(56) The Chairman shall preside at
meetings of the Board of Directors, or
the Vice Chairman in the absence of
the Chairman. In the event of the ab-
sence of both the Chairman and the
Vice Chairman, the Directors present
at the meeting shall designate a Pre-
siding Officer.

(d) Quorum. The presence of a major-
ity of the number of voting Directors
serving at the time of a meeting of the
Board shall constitute a quorum for
the transaction of business at such
meeting of the Board. The act of a ma-
jority of the voting Directors at any
meeting at which there is a quorum
shall be an act of the Board of Direc-
tors. If there shall be less than a
quorum at any meeting, a majority of
the voting Directors present may ad-
journ the meeting until such time as a
quorum can practically and reasonably
be obtained.

(e) Directors serving in stead. Each
member of the Board of Directors spec-
ified in paragraphs (1) through (7) of
subsection 3(c) of the Act, if unable to
serve in person, may designate up to
two officials from his agency or depart-
ment to serve on the Board in his
stead. Such designation shall be ef-
fected by a letter of appointment, from
the Director specified in the Act, re-
ceived by the Chairman prior to or at a
meeting of the Board of Directors. If
two officials are so designated, then
the Director specified in the Act shall
identify one as the First Designee and
the other as the Second Designee. The
Second Designee may only serve as a
Director if the First Designee is not in
attendance at a meeting of the Board
of Directors. An official designated to
serve in stead shall serve as the voting
Director of the represented agency
until the Chairman receives written
notice from the Director specified in

36 CFR Ch. IX (7-1-11 Edition)

the Act, or his successor, that the des-
ignation is rescinded.

(f) Vote by proxy. Voting members of
the Board of Directors unable to attend
a meeting may vote by proxy on reso-
lutions which have been printed in the
agenda in advance for the meeting.

(1) A Director unable to attend a
meeting of the Board may submit a
vote to be cast by the Presiding Officer
by means of a written signed statement
of his vote and the resolution to which
it pertains together with any state-
ment bearing on the matter the Direc-
tor wishes to have read. The proxy vote
shall be submitted to the Chairman
with a separate signed copy to the Sec-
retary, to be received not later than
the close of business of the day prior to
the date fixed for the meeting.

(2) The Presiding Officer shall cast
proxy votes received by the Chairman
in the following manner:

(1) Upon the close of discussion on a
resolution for which there has been
submitted one or more valid proxy
votes, the Presiding Officer shall an-
nounce that he holds proxy vote(s)
from named Director(s), and shall read
any explanatory statements submitted
by the Director(s) voting by proxy;

(ii) The Presiding Officer shall take
the vote of the Directors present and
then declare the proxy votes in hand;

(iii) The Secretary shall orally verify
the validity of the votes submitted to
be cast by proxy, and shall record them
with the votes cast by the Directors
present on the resolution.

(3) Proxy votes shall not be utilized
to effect the presence of a quorum.

(g) Compensation of Directors. Mem-
bers of the Board of Directors shall be
compensated in the manner provided in
section 3 of the Act.

(h) Approval of annual budget. Upon
completion by the staff of a draft an-
nual budget request, the Chairman
shall call a meeting of the Board of Di-
rectors for its review and consider-
ation. Upon approval by the Board of
the draft budget request, it may be
submitted to the Office of Management
and Budget.

[40 FR 41524, Sept. 8, 1975, as amended at 48
FR 20903, May 10, 1983]
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§901.4 Officers.

(a) General provisions. The corporate
officers of the Corporation shall consist
of a President, an Executive Director,
two Assistant Directors, a Secretary
(who shall be appointed by the Chair-
man from among the staff of the Cor-
poration), and such other officers as
the Board of Directors may from time-
to-time appoint. Any corporate officer
elected or appointed by the Board of
Directors may be removed at any time,
with or without cause, by the affirma-
tive vote of a majority of the Board of
Directors.

(b)(A) Powers and duties of the Presi-
dent. The Chairman of the Board of Di-
rectors shall be the President and chief
executive officer of the Corporation
and shall have the general powers and
duties of supervision and management
usually vested in the office of a presi-
dent of a corporation. The President
shall see that all resolutions and poli-
cies of the Board are carried into ef-
fect, and shall have power to execute
contracts, leases, agreements, and
other documents necessary for the op-
eration of the Corporation.

(2) Assumption of powers and duties by
Vice Chairman. In the event that the
position of Chairman becomes vacant,
the Vice Chairman shall promptly no-
tify the President of the United States
in writing to that effect and upon giv-
ing such notice, shall assume the
Chairman’s powers and duties as Presi-
dent and Chief Executive Officer of the
Corporation, including specific powers
and duties delegated to the Chairman
by the Board of Directors. Such as-
sumption of the Chairman’s powers and
duties shall cease upon the appoint-
ment or designation of a new Chairman
or Acting Chairman by the President of
the United States. The Vice Chairman
shall also assume the powers and du-
ties of the Chairman in the event of the
latter’s incapacity, if the Chairman so
requests in writing, or if a majority of
the voting members of the Board of Di-
rectors finds by resolution that the
Chairman is unable to exercise the
powers and duties of his office. Such
assumption of the Chairman’s powers
and duties shall cease upon the Vice
Chairman’s receipt of a letter from the
Chairman stating that he or she is able

§901.4

to resume the exercise of the powers
and duties of his office.

(c) Appointment of certain officers. The
Board of Directors shall appoint an Ex-
ecutive Director and two Assistant Di-
rectors, who may be appointed and
compensated without regard to the
provisions of title 5 U.S.C. governing
appointments in the competitive serv-
ice and chapter 51 and subchapter IV of
chapter 53 of title 5 U.S.C. Between
meetings of the Board of Directors the
Chairman may make appointments to
the foregoing positions, when they be-
come vacant by resignation or other-
wise. However, the Chairman shall
move to have such interim appoint-
ments confirmed at the next meeting
of the Board. The Chairman shall have
power to increase or decrease the sala-
ries of the officers appointed under this
section.

(d) Powers and duties of the Executive
Director. The Executive Director shall
be the chief of the Corporation’s staff
and shall have general powers of super-
vision and management over the ad-
ministration of the Corporation. The
Executive Director shall have power to:

(1) Execute contracts, agreements,
and other documents necessary for
planning and design work and for ordi-
nary operations of the Corporation.

(2) Hire staff (including temporary or
intermittent experts and consultants).

(3) Procure space, equipment, sup-
plies, and obtain interagency and com-
mercial support services.

(4) Direct and manage the day-to-day
operations and work of the Corpora-
tion.

(5) Supervise planning and develop-
ment activities of the Corporation in
accordance with the development plan
and resolutions of the Board of Direc-
tors.

(6) Perform such other duties and ex-
ercise such powers as the President and
Board of Directors may prescribe.

(e) Powers and duties of the Assistant
Director/Legal. The Assistant Director/
Legal shall be the General Counsel of
the Corporation, advising the Board of
Directors and the staff on all legal
matters affecting the functioning of
the Corporation. He shall:

(1) Coordinate with the Department
of Justice in assuring that the inter-
ests of the Corporation are represented
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in any litigation arising from its au-
thorities or actions.

(2) Advise the Board of Directors and
the staff of statutory or regulatory re-
quirements, and assure compliance
therewith.

(3) Prepare or review all contracts,
agreements or other documents of a
legal nature.

(4) Prepare or review all draft legisla-
tion, regulations, official notices and
other legal publications.

(5) Perform such other duties as may
be prescribed by the Board of Direc-
tors, the President, or the Executive
Director.

(f) Powers and duties of the Assistant
Director/Development. The Assistant Di-
rector/Development shall advise the
Board of Directors, officers and staff of
the Corporation on all development ac-
tivities to accomplish the goals of the
development plan. He shall:

(1) Manage development activities in
accordance with the development plan.

(2) Function as a key management
official performing a wide range of du-
ties required to accomplish the rebuild-
ing of Pennsylvania Avenue.

(3) Provide managerial responsibility
for the work of all project managers
and consultants relating to develop-
ment projects.

(4) Coordinate the tasks of other staff
professionals as required for accom-
plishment of projects.

(5) Be liaison between the Corpora-
tion and other governmental agencies
that review projects in the develop-
ment area.

(6) Perform such other duties as may
be prescribed by the Board of Direc-
tors, the President, or the Executive
Director.

(g) Powers and Duties of the Secretary.
The Secretary, to be appointed by the
Chairman from among the Corpora-
tion’s staff, shall give notice of all
meetings of the Board of Directors and
record and keep the minutes thereof,
keep in safe custody the seal of the
Corporation, and shall affix the same
to any instrument requiring it. When
so affixed, the seal shall be attested by
the signature of the Secretary. The
Secretary shall also perform such other
duties as may be prescribed by the

36 CFR Ch. IX (7-1-11 Edition)

Board of Directors, the President, or
the Executive Director.

[40 FR 41524, Sept. 8, 1975, as amended at 47
FR 34536, Aug. 10, 1982]

§901.5 Annual report.

The Executive Director shall prepare
annually a comprehensive and detailed
report of the Corporation’s operations,
activities, and accomplishments for
the review of the Board of Directors.
Upon approval by the Board, the Chair-
man shall transmit the report in Janu-
ary of each year to the President of the
United States and to the Congress.

§901.6 Seal.

The Corporation may adopt a cor-
porate seal which shall have the name
of the Corporation and year of incorpo-
ration printed upon it. The seal may be
used by causing it or a facsimile there-
of to be impressed, affixed, or repro-
duced.

§901.7 Amendments.

These bylaws may be altered, amend-
ed, or repealed by the Board of Direc-
tors at any meeting, if notice of the
proposed alteration, amendment, or re-
peal is contained in the notice of the
meeting.

PART 902—FREEDOM OF
INFORMATION ACT

Subpart A—Applicability and Policy

Sec.

902.01 Purpose and applicability.
902.02 Statement of policy.
902.03 Definitions.

Subpart B—General Administration

902.10 Delegation of administration of this
part.

902.11 How records may be requested.

902.12 Maintenance of statistics; annual re-
port to Congress.

902.13 Indexes of Corporation records.

902.14 Deletion of nondiscloseable informa-
tion from requested records.

902.15 Protection of records.

Subpart C—Publication in the Federal
Register

902.20 Applicability.

902.21 Publication in the FEDERAL REGISTER
shall be constructive notice of informa-
tion that affects the public.
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Subpart D—Availability of Records Not
Published in the Federal Register

902.30 Applicability.
902.31 Access, inspection and copying.

Subpart E—Availability of Reasonably
Described Records

902.40 Applicability.

902.41 Public access to reasonably described
records.

902.42 Request for records of concern to
more than one government organization.

Subpart F—Exemptions From Public Access
to Corporation Records

902.50 Applicability.

902.51 Records relating to matters that are
required by Executive order to be kept
secret.

902.52 Records related solely to
personnel rules and practices.

902.53 Records exempted from disclosure by
statute.

902.54 Trade secrets and commercial or fi-
nancial information that is privileged or
confidential.

902.55 Intragovernmental exchanges.

902.56 Protection of personal privacy.

902.57 Investigatory files compiled for law
enforcement purposes.

902.58 Reports of financial institutions.

902.59 Geological and geophysical informa-
tion.

internal

Subpart G—Time Limitations

902.60 Initial determination.
902.61 Final determination.
902.62 Extension of time limits.

Subpart H—Procedures for Administrative
Appeal of Decisions Not To Disclose
Records

902.70
902.71
902.72
902.73
902.74

General.

Forms for appeal.

Time limitations on filing an appeal.
Where to appeal.

Agency decision.

Subpart |—Fees

902.80
902.81
902.82
902.83

AUTHORITY: 5 U.S.C. 552; 562 FR 10012-10019
(March 27, 1987); E.O. 12600, 52 FR 23781 (June
23, 1987).

SOURCE: 41 FR 43143, Sept. 30, 1976, unless
otherwise noted.

General.

Payment of fees.

Fee schedule.

Waiver or reduction of fees.

§902.03

Subpart A—Applicability and
Policy

§902.01 Purpose and applicability.

This part contains regulations of the
Corporation implementing 5 U.S.C. 552,
as amended. It informs the public
about where and how the Corporation’s
records may be obtained. The following
provisions are applicable to all records
of the Corporation in existence at the
time a request for records is made. The
regulations establish fee schedules ap-
plicable to the search and copying of
requested records. This part identifies
the officials having authority to act on
requests and prescribes the procedures
to appeal decisions which initially
deny disclosure. Indexes maintained to
reflect all records subject to this part
are available for public inspection and
copying as provided herein.

§902.02 Statement of policy.

In keeping with the spirit of the
Freedom of Information Act, 5 U.S.C.
5562, the policy of the Corporation is one
of full and responsible disclosure of its
records to the public. Therefore, all
records of the Corporation, unless oth-
erwise exempted under subpart F of
this part, are declared to be available
for public inspection and copying. Each
officer and employee of the Corpora-
tion is directed to cooperate to this end
and shall make records available to the
public with reasonable promptness. A
record may not be withheld from the
public solely because its release might
suggest administrative error or embar-
rass an officer or employee of the Cor-
poration.

§902.03 Definitions.

As used in this part—

(a) Act means section 552 of title 5
U.S.C., as amended, Pub. L. 90-23, 81
Stat. 54, June 5, 1967; as amended, Pub.
L. 93-502, 88 Stat. 1561, November 11,
1974. Pub. L. 90-23 repealed and super-
seded Pub. L. 89-487, 80 Stat. 250. July
4, 1966, sometimes referred to as the
Freedom of Information Act or Public In-
formation Act.

(b) Chairman means the Chairman of
the Corporation’s Board of Directors
and President of the Corporation.
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(c) Corporation means the Pennsyl-
vania Avenue Development Corpora-
tion, including the Board of Directors,
Executive Officers, Corporation staff,
and any subordinate organizational
units operating under the Pennsyl-
vania Avenue Development Corpora-
tion Act of 1972, Pub. L. 92-578, 86 Stat.
1266 (40 U.S.C. 871 et seq.), as amended.

(d) Person means person as defined in
5 U.S.C. 551(2).

(e) Records means any and all writ-
ing, drawings, maps, recordings, tapes,
films, slides, photographs, or other doc-
umentary materials by which informa-
tion is preserved.

(f) Submitter means any person or en-
tity that provides or has provided in-
formation to the Corporation or about
which the Corporation possess records
subject to Exemption 4 of the Freedom
of Information Act.

(g) Workday means a calendar day ex-
cluding Saturday, Sunday and Federal
holidays, office hours being 9 a.m. to 5
p.m.

[41 FR 43143, Sept. 30, 1976, as amended at 53
FR 10374, Mar. 31, 1988]

Subpart B—General
Administration

§902.10 Delegation of administration
of this part.

Except as provided in subpart H of
this part, authority to administer this
part is delegated to the Administrative
Officer, who shall act upon all requests
for access to records which are received
by the Corporation from any person
citing the Act.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 173564, Apr. 22, 1983]

§902.11 How
quested.

records may be re-

In accordance with §902.41 of subpart
E of this part all requests for records
shall be made to the Administrative
Officer, Pennsylvania Avenue Develop-
ment Corporation, 1331 Pennsylvania
Avenue, NW, Suite 1220 North, Wash-
ington, DC 20004.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983; 50 FR 45824, Nov. 4,
1985]

36 CFR Ch. IX (7-1-11 Edition)

§902.12 Maintenance of statistics; an-
nual report to Congress.

(a) The Administrative Officer shall
maintain records of:

(1) The fees collected by the Corpora-
tion for making records available
under this part;

(2) The number of denials of requests
for records made under this part, and
the reasons for each denial;

(3) The number of appeals arising
from denials, the result of each appeal,
and the reasons for the action upon
each appeal that results in a denial of
information;

(4) The names and titles or positions
of each person responsible for each de-
nial of records requested under this
part, and the number of instances of
participation for each person;

(5) The results of each proceeding
conducted pursuant to subsection
5b2(a)(4)(f) of title b, U.S.C., including a
report of the disciplinary action
against the official or employee who
was primarily responsible for improp-
erly withholding records or an expla-
nation of why disciplinary action was
not taken;

(6) Every rule made by the Corpora-
tion affecting or implementing the
Act;

(7) The fee schedule listing fees for
search and duplication of records pur-
suant to request under the Act; and

(8) All other information which indi-
cates efforts to administer fully the
letter and spirit of the Act.

(b) The Administrative Officer shall
annually prepare a report accounting
for each item in paragraph (a) of this
section for the prior calendar year. On
or before March 1lst of each year, the
report shall be submitted to the Speak-
er of the House of Representatives and
the President of the Senate for referral
to the appropriate committees of Con-
gress.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983]

§902.13 Indexes of
records.

(a) The Administrative Officer shall
be responsible for maintenance, publi-
cation, distribution and availability for
inspection and copying of the current
indexes and supplements which are re-
quired by 5 U.S.C. (a)(2). Such indexes

Corporation
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shall be published promptly on a quar-
terly basis unless the Chairman deter-
mines by order published in the FED-
ERAL REGISTER that the pubication
would be unnecessary and impractical.
(b) The index of materials under this
subpart covers all materials issued,
adopted, or promulgated after July 4,
1967 by the Corporation. However, ear-
lier materials may be included in the
index to the extent practicable. Each
index contains instruction for its use.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983]

§902.14 Deletion of nondiscloseable in-
formation from requested records.

Whenever a requested record con-
tains information which falls within
one of the exempted categories of sub-
part F of this part, identifying details
shall be deleted from the record before
it is made available for public inspec-
tion and copying. When a requested
record contains both discloseable and
nondiscloseable information, only that
portion which is reasonably segregable
after deletion of the nondiscloseable
portions, will be released. If the infor-
mation in the discloseable portion is
readily available from another source
and that source is made known to the
person making the request, the Cor-
poration need not disclose the re-
quested record. In all cases where a de-
letion is made, an explanation of the
deletion shall be attached to the record
made available for inspection, distribu-
tion, or copying. Appeal of deletions
shall be made in accordance with sub-
part H of this part.

§902.15

(a) No person may, without permis-
sion of the Administrative Officer, re-
move from the Corporation’s offices
any record made available to him for
inspection or copying. In addition, no
person may steal, alter, multilate, ob-
literate, or destroy, in whole or in part,
such a record.

(b) Section 641 of title 18 U.S.C. pro-
vides, in pertinent part, as follows:

Protection of records.

(1) Whoever * * * gsteals, purloins, know-
ingly converts to his use or the use of any
other or without authority sells, conveys or
disposes of any record * * * or thing of value
shall be fined not more than $10,000 or im-
prisoned not more than 10 years or both; but

§902.20

if the value of such property does not exceed
the sum of $100, he shall be fined not more
than $1,000 or imprisoned not more than one
year or both. * * *

(c) Section 2071 of title 18 U.S.C. pro-
vides, in pertinent part, as follows:

(1) Whoever willfully and unlawfully con-
ceals, removes, multilates, obliterates, or de-
stroys, or attempts to do so, or with intent
to do so takes and carries away any record,
proceeding, map, book, paper document, or
other thing, filed or deposited * * * in any
public office, or with any * * * public officer
of the United States, shall be fined not more
than $2,000 or imprisoned not more than 3
years, or both.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 173564, Apr. 22, 1983]

Subpart C—Publication in the
Federal Register

§902.20 Applicability.

Subject to the exemptions in subpart
F of this part, the Corporation, for the
guidance of the public, shall submit to
the Director of the Federal Register for
publication—

(a) Descriptions of the Corporation’s
organization and functional respon-
sibilities and the designation of places
at which the public may secure infor-
mation, obtain forms and applications,
make submittals or requests, or obtain
decisions:

(b) Statements of the general course
and method by which the Corporation’s
functions are channeled and deter-
mined, including the nature and re-
quirements of all formal and informal
procedures available;

(c) Rules of procedure, descriptions of
forms available, and instructions as to
the scope and contents of all papers, re-
ports, or examinations;

(d) Substantive rules of general ap-
plicability adopted as authorized by
law, and statements of general policy
or interpretations of general applica-
bility; and,

(e) Each amendment, revision, or re-
peal of the foregoing.

143



§902.21

§902.21 Publication in the Federal
Register shall be constructive no-
tice of information that affects the
public.

(a) All material described in §902.20
shall be published in the FEDERAL REG-
ISTER. For the purpose of this section,
material that is reasonably available
to the class of persons affected by it is
considered to be published in the FED-
ERAL REGISTER when it is incorporated
by reference with the approval of the
Director of the Federal Register.

(b) Publication in the FEDERAL REG-
ISTER of all relevant information shall
be considered constructive notice of in-
formation that affects the public, ex-
cept that no person shall be required to
resort to or be adversely affected by
any matter which is required to be pub-
lished in the FEDERAL REGISTER and is
not so published unless such person has
actual and timely notice of the terms
of the unpublished matter.

Subpart D—Auvailability of Records
Not Published in the Federal
Register

§902.30 Applicability.

(a) This subpart implements section
562(a)(2) of title 5 U.S.C., as amended
by 88 Stat. 1661 (1974). It prescribes the
rules governing the availability for
public inspection and copying of the
following:

(1) Final opinions or orders (includ-
ing concurring and dissenting opinions,
if any) made in the adjudication of
cases;

(2) Statements of policy or interpre-
tations which have been adopted under
the authority of the Corporation’s ena-
bling act, including statements of pol-
icy or interpretation concerning a par-
ticular factual situation. If they can
reasonably be expected to have prece-
dential value in any case involving a
member of the public in a similar situ-
ation, and have not been published in
the FEDERAL REGISTER.

(3) Administrative staff manuals or
instructions to the staff of the Cor-
poration which affects any member of
the public. Included within this cat-
egory are manuals or instructions
which prescribe the manner or per-
formance of any activity by any per-
son. Excepted from this category are

36 CFR Ch. IX (7-1-11 Edition)

staff manuals or instructions to staff
concerning internal operating rules,
practices, guidelines and procedures for
Corporation negotiators and inspec-
tors, the release of which would sub-
stantially impair the effective perform-
ance of their duties.

(4) Documents and materials offered
for sale under the auspices of the Cor-
poration.

(5) Any index of materials which is
required to be maintained by the Cor-
poration under §902.13.

(b) Records listed in paragraph (a) of
this section, which the Corporation
does not make available for public in-
spection and copying, or that are not
indexed as required by §902.13, may not
be cited, relied upon, or used as a
precedent by the Corporation to ad-
versely affect any person, unless the
person against whom it is cited, relied
upon, or used, has had actual and time-
ly notice of that material.

(c) This subpart shall not apply to in-
formation published in the FEDERAL
REGISTER or that is a reasonably de-
scribed record covered by subpart E of
this part.

§902.31 Access, inspection and copy-
ing.

(a) Records listed in §902.30(a), are
available for inspection and copying by
any person at the Corporation’s office,
1331 Pennsylvania Avenue, NW., Suite
1220 North, Washington, DC 20004. Fa-
cilities for inspection and copying shall
be open to the public every workday.

(b) Records listed in §902.30(a), that
are published and offered for sale, shall
be indexed as required under §902.13,
and shall be available for public inspec-
tion. Records offered for sale will not
be copied by the Corporation for the re-
quester without the approval of the Ad-
ministrative Officer.

(c) Records listed in §902.30(a) are
subject to subpart F of this part and
access may be restricted by the Cor-
poration in accordance with that sub-
part. A refusal to disclose may be ap-
pealed by the requester under the pro-
visions of subpart H of this part.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983; 50 FR 45824, Nov. 4,
1985]
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Subpart E—Availability of
Reasonably Described Records

§902.40 Applicability.

This subpart implements section
552(a)(3) of title 5 U.S.C., as amended,
and prescribes regulations governing
public inspection and copying of rea-
sonably described records in the Cor-
poration’s custody. This subpart shall
not apply to material which is covered
by subparts C and D of this part, and
records exempted under subpart F of
this part.

§902.41 Public access to reasonably
described records.

(a) Any person desiring access to a
record covered by this subpart may
make request for records and copies ei-
ther in person on any workday at the
Corporation’s office, or by written re-
quest. In either instance, the requester
must comply with the following provi-
sions;

(1) A written request must be made
for the record;

(2) The request must indicate that it
is being made under the Freedom of In-
formation Act (section 552 of title 5
U.S.C.); and

(3) The request must be addressed to
the attention of the Administrative Of-
ficer, as provided in §902.11.

(b) Each request for a record should
reasonably describe the particular
record sought. The request should
specify, to the extent possible, the sub-
ject matter of the record, the date
when it was made, the place where it
was made and the person who made it.
If the description is insufficient to
process the request, the Public Infor-
mation offices shall promptly notify
the person making the request and so-
licit further information. The Adminis-
trative Officer may assist the person in
perfecting the request.

(c) Requests made in person at the
Corporation’s office during regular
working hours (9 a.m. to 5 p.m., Mon-
day through Friday, except Federal
holidays) shall be processed as provided
in subpart G of this part. The Corpora-
tion shall provide adequate inspection
and copying facilities. Original records
may be copied, but may not be released
from the custody of the Corporation.
Upon payment of the appropriate fee,

§902.42

copies will be provided to the requester
by mail or in person.

(d) Every effort will be made to make
a record in use by the staff of the Cor-
poration available when requested, and
availability may be deferred only to
the extent necessary to avoid serious
interference with the business of the
Corporation.

(e) Notwithstanding paragraphs (a)
through (d) of this section, informa-
tional materials and services, such as
press releases, and similar materials
prepared by the Corporation, shall be
made available upon written or oral re-
quest. These services are considered as
part of any informational program of
the Government and are readily made
available to the public. There is no fee
for individual copies of such materials
as long as they are in supply. In addi-
tion, the Corporation will continue to
respond, without charge, to routine
oral or written inquiries that do not in-
volve direct access to records of the
Corporation.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983]

§902.42 Request for records of con-
cern to more than one government
organization.

(a) If the release of a record covered
by this subpart would be of concern to
both the Corporation and another Fed-
eral agency, the record will be made
available only after consultation with
the other agency concerned. Records of
another agency in the Corporation’s
possession will not be disclosed with-
out the approval of the other agency.

(b) If the release of a record covered
by this subpart would be of concern to
both the Corporation and to a foreign,
state or local government, the record
will be made available by the Corpora-
tion only after consultation with the
other interested foreign state or local
government. Records of a foreign, state
or local government will not be dis-
closed without the approval of the gov-
ernment concerned.

145



§902.50

Subpart F—Exemptions From Pub-
lic Access to Corporation
Records

§902.50 Applicability.

(a) This subpart implements section
562(b) of title 5 U.S.C., which exempts
certain records from public inspection
under section 552(a). This subpart ap-
plies to records requested under sub-
parts D and E of this part. The Cor-
poration may, however, release a
record authorized to be withheld under
§§902.52 through 902.59 unless it deter-
mines that the release of that record
would be inconsistent with a purpose of
the aforementioned sections. Examples
given in §§902.52 through 902.59 of
records included within a particular
statutory exemption are not nec-
essarily illustrative of all types of
records covered by the exemption. Any
reasonably segregable portion of a
record withheld under this subpart
shall be provided to a requester, after
deletion of the portions which are ex-
empt under this subpart.

(b) This subpart does not authorize
withholding of information or limit the
availability of records to the public,
except as specifically stated. This sub-
part is not authority to withhold infor-
mation from Congress.

§902.51 Records relating to matters
that are required by Executive
order to be kept secret.

Records relating to matters that are
specifically authorized under criteria
established by an Executive order to be
kept secret in the interest of national
defense or foreign policy, include those
within the scope of the following, and
any further amendment of any of them,
but only to the extent that the records
are in fact properly classified pursuant
to such Executive order:

(a) Executive Order 11652 of March 8,
1972 (3 CFR 1974 Comp. p. 339);

(b) Executive Order 10865 of February
20, 1960 (3 CFR 1959-1963 Comp. p. 398);
and

(c) Executive Order 10104 of February
1, 1950 (3 CFR 1949-1953 Comp., p. 298).

These records may not be made avail-
able for public inspection.

36 CFR Ch. IX (7-1-11 Edition)

§902.52 Records related solely to in-
ternal personnel rules and prac-
tices.

(a) Records related solely to internal
personnel rules and practices that are
within the statutory exemption include
memoranda pertaining to personnel
matters such as staffing policies, and
policies and procedures for the hiring,
training, promotion, demotion, and dis-
charge of employees, and management
plans, records, or proposals related to
labor-management relationships.

(b) The purpose of this section is to
authorize the protection of any record
related to internal personnel rules and
practices dealing with the relations be-
tween the Corporation and its employ-
ees.

§902.53 Records exempted from disclo-
sure by statute.

(a) Records relating to matters that
are specifically exempted by statute
from disclosure may not be made avail-
able for public inspection. For exam-
ple: section 1905 of title 18 U.S.C., pro-
tecting trade secrets, processes, and
certain economic and other data ob-
tained by examination or investiga-
tion, or from reports.

(b) The purpose of this section is to
preserve the effectiveness of statutes of
the kind cited as an example, in ac-
cordance with their terms.

§902.54 Trade secrets and commercial
or financial information that is
privileged or confidential.

(a) Trade secrets and commercial or
financial information that are privi-
leged and for which confidentiality is
requested by the person possessing
such privilege are within the statutory
exemption. This includes the following:

(1) Commercial or financial informa-
tion not customarily released to the
public, furnished and accepted in con-
fidence or disclosure of which could
reasonably be expected to cause sub-
stantial competitive harm, or both;

(2) Statements of financial interest
furnished by officers and employees of
the Corporation;

(3) Commercial, technical, and finan-
cial information furnished by any per-
son in connection with an application
for a loan or a loan guarantee;
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(4) Commercial or financial informa-
tion customarily subjected to an attor-
ney-client or similar evidentiary privi-
lege; or,

(5) Materials in which the Corpora-
tion has a property right such as de-
signs, drawings, and other data and re-
ports acquired in connection with any
research project, inside or outside of
the Corporation, or any grant or con-
tract.

(b) The purpose of this section is to
authorize the protection of trade se-
crets and commercial or financial
records that are customarily privileged
or are appropriately given to the Cor-
poration in confidence. It assures the
confidentiality of trade secrets and
commercial or financial information
obtained by the Corporation through
questionnaires and required reports to
the extent that the information would
not customarily be made public by the
person from whom it was obtained. In
any case in which the Corporation has
obligated itself not to disclose trade se-
crets and commercial or financial in-
formation it receives, this section indi-
cates the Corporation’s intention to
honor that obligation to the extent
permitted by law. In addition, this sec-
tion recognizes that certain materials,
such as research data and materials,
formulae, designs, and architectural
drawings, have significance not as
records but as items of property ac-
quired, in many cases at public ex-
pense. In any case in which similar pro-
prietary material in private hands
would be held in confidence, material
covered in this section may be held in
confidence.

(c)(1) In general. For commercial or
financial information furnished to the
Corporation on or after March 30, 1988,
the Corporation shall require the sub-
mitter to designate, at the time the in-
formation is furnished or within a rea-
sonable time thereafter, any informa-
tion the submitter considers confiden-
tial or privileged. Commercial or finan-
cial information provided to the Cor-
poration shall not be disclosed pursu-
ant to a Freedom of Information Act
request except in accordance with this
paragraph.

(2) Notice to submitters. The Corpora-
tion shall provide a submitter with
prompt written notice of a request en-

§902.54

compassing its commercial or financial
information whenever required under
paragraph (c)(3) of this section, and ex-
cept as is provided in paragraph (c)(7)
of this section. Such written notice
shall either describe the exact nature
of the information requested or provide
copies of the records or portions there-
of containing the information. Concur-
rently with its notice to a submitter,
the Corporation shall inform a re-
questor in writing that the submitter
is afforded a reasonable period within
which to object to disclosure and that
the 10 workday initial determination
period provided for in 36 CFR 902.60
may therefore be extended.

(3) When notice is required. (i) For in-
formation submitted to the Corpora-
tion prior to March 30, 1988, the Cor-
poration shall provide a submitter with
notice of a request whenever:

(A) The information is less than ten
years old;

(B) The information is subject to
prior express commitment of confiden-
tiality given by the Corporation to the
submitter; or

(C) The Corporation has reason to be-
lieve that disclosure of the information
may result in substantial competitive
harm to the submitter.

(ii) For information submitted to the
Corporation on or after March 30, 1988,
the Corporation shall provide a sub-
mitter with notice of a request when-
ever:

(A) The submitter has in good faith
designated the information as con-
fidential, or

(B) The Corporation has reason to be-
lieve that disclosure of the information
may result in substantial competitive
harm to the submitter.

Notice of a request for information
falling within the former -category
shall be required for a period of not
more than ten years after the date of
submission unless the submitter re-
quests, and provides acceptable jus-
tification for, a specific notice period
of greater duration. The submitter’s
claim of confidentiality should be sup-
ported by a statement or certification
by an officer or authorized representa-
tive that the information in question is
in fact confidential and has not been
disclosed to the public.
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(4) Opportunity to object to disclosure.
Through the notice described in para-
graph (c)(2) of this section, the Cor-
poration shall afford a submitter a rea-
sonable period within which to provide
the Corporation with a detailed state-
ment of any objection to disclosure.
Such statement shall specify all
grounds for withholding any of the in-
formation under any exemption of the
Freedom of Information Act and, in the
case of Exemption 4, shall demonstrate
why the information is contended to be
privileged or confidential. Information
provided by a submitter pursuant to
this paragraph may itself be subject to
disclosure under the Freedom of Infor-
mation Act.

(5) Notice of intent to disclose. The Cor-
poration shall consider carefully a sub-
mitter’s objections and specific
grounds for nondisclosure prior to de-
termining whether to disclose informa-
tion. Whenever the Corporation decides
to disclose information over the objec-
tion of a submitter, the Corporation
shall forward to the submitter a writ-
ten notice which shall include:

(i) A statement of the reasons for
which the submitter’s disclosure objec-
tions were not sustained,;

(ii) A description of the information
to be disclosed; and

(iii) A specified disclosure date.

Such notice of intent to disclose shall
be forwarded a reasonable number of
days, as circumstances permit, prior to
the specified date upon which disclo-
sure is intended. A copy of such disclo-
sure notice shall be forwarded to the
requester at the same time.

(6) Notice of lawsuit. Whenever a re-
quester brings suit seeking to compel
disclosure of information covered by
paragraph (c) of this section, the Cor-
poration shall promptly notify the sub-
mitter.

(T) Ezxceptions to mnotice requirements.
The notice requirements of this section
shall not apply if:

(i) The Corporation determines that

the information should not be dis-
closed;
(ii) The information lawfully has

been published or otherwise made
available to the public;

(iii) Disclosure of the information is
required by law (other than 5 U.S.C.
552); or

36 CFR Ch. IX (7-1-11 Edition)

(iv) The designation made by the sub-
mitter in accordance with paragraphs
(¢)(1) and (c)(3)(ii) of this section ap-
pears obviously frivolous; except that,
in such case, the Corporation shall pro-
vide the submitter with written notice
of any final decision to disclose infor-
mation within a reasonable number of
days prior to a specified disclosure
date.

[41 FR 43143, Sept. 30, 1976, as amended at 53
FR 10374, Mar. 31, 1988]

§902.55 Intragovernmental exchanges.

(a) Any record prepared by a Govern-
ment officer or employee (including
those prepared by a consultant or advi-
sory body) for internal Government use
is within the statutory exemption to
the extent that it contains—

(1) Opinions, advice, deliberations, or
recommendations made in the course
of developing official action by the
Government, but not actually made a
part of that official action, or

(2) Information concerning any pend-
ing proceeding or similar matter in-
cluding any claim or other dispute to
be resolved before a court of law, ad-
ministrative board, hearing officer, or
contracting officer.

(b) This section has two distinct pur-
poses. One is to protect the full and
frank exchange of ideas, views, and
opinions necessary for the effective
functioning of the Government and to
afford this protection both before and
after any action is taken. This judi-
cially recognized privilege of protec-
tion against disclosure in litigation or
elsewhere is intended to assure that
these resources will be fully and read-
ily available to those officials upon
whom the responsibility rests to take
official and final Corporation action.
However, the action itself, any memo-
randa made part of that action, and the
facts on which it is based are not with-
in this protection. The other purpose is
to protect against the premature dis-
closure of material that is in the devel-
opment stage if premature disclosure
would be detrimental to the authorized
and appropriate purposes for which the
material is being used, or if, because of
its tentative nature, the material is
likely to be revised or modified before
it is officially presented to the public.
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(c) Examples of records covered by
this section include minutes to the ex-
tent they contain matter described in
paragraph (a) of this section; staff pa-
pers containing advice, opinions, sug-
gestions, or exchanges of views, pre-
liminary to final agency decision or ac-
tion; budgetary planning and program-
ming information; advance informa-
tion on such things as proposed plans
to procure, lease, or otherwise hire and
dispose of materials, real estate, or fa-
cilities, documents exchanged pre-
paratory to anticipated legal pro-
ceedings; material intended for public
release at a specified future time, if
premature disclosure would be detri-
mental to orderly processes of the Cor-
poration; records of inspection, inves-
tigations, and surveys pertaining to in-
ternal management of the Department;
and matters that would not be rou-
tinely disclosed under disclosure proce-
dures in litigation and which are likely
to be the subject of litigation. How-
ever, if such a record also contains fac-
tual information, that information
must be made available under subpart
E of this part unless the facts are so in-
extricably intertwined with
deliverative or policymaking processes,
that they cannot be separated without
disclosing those processes.

§902.56 Protection of personal pri-
vacy.

(a) Any of the following personnel,
medical, or similar records is within
the statutory exemption if its disclo-
sure would harm the individual con-
cerned or be a clearly unwarranted in-
vasion of his personal privacy:

(1) Personnel and background records
personal to any officer or employee of
the Corporation, or other person, in-
cluding his home address;

(2) Medical histories and medical
records concerning individuals, includ-
ing applicants for licenses; or

(3) Any other detailed record con-
taining personal information identifi-
able with a particular person.

(b) The purpose of this section is to
provide a proper balance between the
protection of personal privacy and the
preservation of the public’s rights to
Corporation information by author-
izing the protection of information
that, if released, might unjustifiably

§902.59

invade an individual’s personal bpri-
vacy.

§902.57 Investigatory files compiled
for law enforcement purposes.

(a) Files compiled by the Corporation
for law enforcement purposes, includ-
ing the enforcement of the regulations
of the Corporation, are within the stat-
utory exemption to the extent that
production of such records would:

(1) Interfere with enforcement pro-
ceedings;

(2) Deprive a person of a right to a
fair trial or an impartial adjudication;

(3) Constitute an unwarranted inva-
sion of personal privacy;

(4) Disclose the identity of a con-
fidential source and in the case of a
record compiled by a criminal law en-
forcement authority in the courts of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source;

(5) Disclose investigative techniques
and procedures; or,

(6) Endanger the life or physical safe-
ty of law enforcement personnel.

(b) The purpose of this section is to
protect from disclosure the law en-
forcement files of the Corporation in-
cluding files prepared in connection
with related litigation and adjudica-
tive proceedings. It includes the en-
forcement not only of criminal stat-
utes but all kinds of laws.

§902.58 Reports of financial institu-
tions.

Any material contained in or related
to any examination, operating, or con-
dition report prepared by, on behalf of,
or for the use of, any agency respon-
sible for the regulation or supervision
of financial institutions is within the
statutory exemption.

§902.59 Geological and geophysical in-
formation.

Any geological or geophysical infor-
mation and data (including maps) con-
cerning wells is within the statutory
exemption.
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Subpart G—Time Limitations

§902.60 Initial determination.

(a) An initial determination whether
or not to release a record requested
under subparts D and E of this part
shall be made by the Public Informa-
tion Offices within 10 workdays after
the receipt of a request which complies
with §902.21. Failure of the requester to
comply with those provisions may toll
the running of the 10 day period until
the request is identified as one being
made under the Act. This time limit
may be extended by up to 10 workdays
in accordance with §902.62.

(b) Upon making initial determina-
tion, the Administrative Officer shall
immediately notify the person making
the request as to its disposition. If the
determination is made to release the
requested record, the Administrative
Officer shall make the record promptly
available. If the determination is to
deny the release of the requested
record, the Public Information Officer
shall immediately notify the requester
of the denial and shall provide the fol-
lowing information.

(1) The reason for the determination,
including a reference to the appro-
priate exemption provided in subpart F
of this part;

(2) The right of the request or to ap-
peal the determination as provided in
subpart H of this part; and

(3) The name and position of each
person responsible for the denial of the
request.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983]

§902.61 Final determination.

A determination with respect to any
appeal made pursuant to subpart H of
this part will be made within twenty
work days after the date of receipt of
the appeal. The time limit provided
may be extended by up to 10 workdays
in accordance with §902.62.

§902.62

(a) In unusual circumstances, the
time limits prescribed in §§902.60 and
902.61 may be extended by written no-
tice to the person making the request.
The notice shall set forth the reasons
for the extension and the date on which

Extension of time limits.

36 CFR Ch. IX (7-1-11 Edition)

a determination is expected to be dis-
patched. Under no circumstances shall
the notice specify a date that would re-
sult in an extension for more than 10
workdays.

(b) As used in this section, unusual
circumstances means (but only to the
extent reasonably necessary to the
proper processing of the particular re-
quest):

(1) The need to search for, collect and
appropriately examine a voluminous
amount of separate and distinct
records which are demanded in a single
request;

(2) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request; or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components of the agency having
substantial subject matter interest
therein.

(c) Any person having made a request
for records under this part shall have
exhausted his administrative remedies
with respect to such request, if the
Corporation fails to comply with the
applicable time limitations set forth in
this subject.

Subpart H—Procedures for Admin-
istrative Appeal of Decisions
Not To Disclose Records

§902.70 General.

Within the time limitations of sub-
part G of this part, if the Administra-
tive Officer makes a determination not
to disclose a record requested under
subparts D and E of this part, he shall
furnish a written statement of the rea-
sons for that determination to the per-
son making the request. The statement
shall indicate the name(s) and title(s)
of each person responsible for the de-
nial of the request, and the availability
of an appeal with the Corporation. Any
person whose request for a record has
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been denied may submit a written ap-
peal to the Corporation requesting re-
consideration of the decision.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983]

§902.71 Forms for appeal.

Although no particular written form
is prescribed for on appeal, the letter
or similar written statement appealing
a denial of a record shall contain a de-
scription of the record requested, the
name and position of the official who
denied the request, the reason(s) given
for the denial, and other pertinent
facts and statements deemed appro-
priate by the appellant. The Corpora-
tion may request additional details if
the information submitted is insuffi-
cient to support an appeal.

§902.72 Time limitations on filing an
appeal.

An appeal must be submitted in writ-
ing within thirty days from the date of
receipt of the initial written denial and
must contain the information re-
quested in §902.71.

§902.73 Where to appeal.

An appeal shall be addressed to the
Chairman of the Board of Directors,
Pennsylvania Avenue Development
Corporation, 1331 Pennsylvania Ave-
nue, NW., Suite 1220 North, Wash-
ington, DC 20004.

[41 FR 43143, Sept. 30, 1976, as amended at 50
FR 45824, Nov. 4, 1985]

§902.74 Agency decision.

(a) The Chairman shall have sole au-
thority to act on an appeal, which
seeks to reverse an initial decision de-
nying disclosure of a record. He shall
review each appeal and provide the ap-
pellant and other interested parties
with a written notice of his decision.
The decision of the Chairman as to the
availability of the record is adminis-
tratively final.

(b) If the decision of the Chairman
sustains the refusal to disclose, the no-
tice of decision shall set forth the rea-
sons for the refusal, including the spe-
cific exemptions from disclosure under
the Act that are the bases of the deci-
sion not to disclose. The notice shall
further advise the appellant that judi-

§902.82

cial review is available on complaint to
the appropriate District Court of the
United States, as provided in section
5562(a)(4)(B) of title 5 U.S.C.

(c) As set out in §902.61, the final de-
cision on appeal shall be made within
20 workdays after the receipt of the ap-
peal. An extension of this limitation is
authorized as prescribed under § 902.62.

Subpart |—Fees

§902.80 General.

(a) This subpart prescribes fees for
services performed by the Corporation
under subparts D and E of this part.
This subpart shall only apply to the
services described herein. The fees for
the service listed reflect the actual
cost of the work involved in compiling
requested record and copying, if nec-
essary.

(b) A fee shall not be charged for
time spent in resolving legal or policy
issues.

[41 FR 43143, Sept. 30, 1976, as amended at 52
FR 26677, July 16, 1987]

§902.81 Payment of fees.

The fees prescribed in this part may
be paid in cash or by check, draft, or
postal money order made payable to
the Pennsylvania Avenue Development
Corporation.

[62 FR 26677, July 16, 1987]

§902.82

(a) Definitions. For purposes of this
section—

(1) A commercial use request is a re-
quest from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made. In determining whether a re-
quester properly belongs in this cat-
egory, the Corporation will determine
the use to which the requester will put
the records sought. Where the Corpora-
tion has reasonable cause to doubt the
use to which a requester will put the
records sought, or where that use is not
clear from the request itself, the Cor-
poration will seek additional clarifica-
tion before assigning the request to a
specific category.

Fee schedule.
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(2) Direct costs means those expendi-
tures the Corporation actually incurs
in searching for and duplicating (and in
the case of commercial requesters, re-
viewing) records to respond to an FOIA
request. Direct costs include, for exam-
ple, the salary of the employee per-
forming work (the basic rate of pay for
the employee plus 16 percent of that
rate to cover benefits) and the cost of
operating duplicating machinery. Not
included in direct costs are overhead
expenses such as costs of space, and
heating or lighting the facility in
which the records are stored.

(3) Duplication means the process of
making a copy of a record necessary to
respond to an FOIA request. Such cop-
ies can take the form of paper copy,
microform, audio-visual materials, or
machine-readable documentation (e.g.,
magnetic tape or disk), among others.
The copy provided must be in a form
that is reasonably usable by request-
ers.

(4) Educational institution means a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
program or programs of scholarly re-
search.

(6) Non-commercial scientific institution
means an institution that is not oper-
ated on a commercial basis, within the
meaning of paragraph (a)(1) of this sec-
tion and that is operated solely for the
purpose of conducting scientific re-
search, the results of which are not in-
tended to promote any particular prod-
uct or industry.

(6) Representative of the new media
means any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about cur-
rent events or that would be of current
interest to the public. Examples of new
media entities include television or
radio stations broadcasting to the pub-
lic at large, and publishers of periodi-
cals (but only in those instances when
they can qualify as disseminators of
news) who make their products avail-
able for purchase or subscription by

36 CFR Ch. IX (7-1-11 Edition)

the general public. These examples are
not intended to be all-inclusive. More-
over, as traditional methods of news
delivery evolve (e.g., electronic dis-
semination of newspapers through tele-
communications services), such alter-
native media would be included in this
category. Freelance journalists may be
regarded as working for a news organi-
zation if they can demonstrate a solid
basis for expecting publication through
that organization, even though not ac-
tually employed by it. A publication
contract would be the clearest proof,
but the Corporation may also look to
the past publication record of a re-
quester in making this determination.

(7) Review means the process of exam-
ining records located in response to a
request that is for a commercial use
(see paragraph (a)(1) of this section) to
determine whether any portion of any
record located is permitted to be with-
held. It also includes processing any
records for disclosure, e.g., doing all
that is necessary to excise them and
otherwise prepare them for release. Re-
view does not include time spent re-
solving general legal or policy issues
regarding the application of exemp-
tions.

(8) Search includes all time spent
looking for material that is responsive
to a request, including page-by-page or
line-by-line identification of material
within records. A line-by-line search
will not be conducted when merely du-
plicating an entire record would be the
less expensive and quicker method of
complying with the request. Search
does not include review of material to
determine whether the material is ex-
empt from disclosure (see paragraph
(a)(7T) of this section). Searches may be
done manually or by computer using
existing programming.

(b) The following provisions shall
apply with respect to services rendered
to the public in processing requests for
disclosure of the Corporation’s records
under this part:

(1) Fee for duplication of records: $0.25
per page. When the Corporation esti-
mates that duplication charges are
likely to exceed $25.00, it will notify
the requester of the estimated amount
of fees, unless the requester has indi-
cated in advance his willingness to pay
fees as high as those anticipated. The
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Corporation will offer the requester the
opportunity to confer with the Cor-
poration’s staff in order to reformulate
the request to meet the requester’s
needs at a lower cost.

(2) Search and review fees. (i) Searches
for records by clerical personnel: $7.00
per hour, including the time spent
searching for and copying any records.

(ii) Search for and review of records
by professional and supervisory per-
sonnel: $11.50 per hour spent searching
for any record or reviewing any record
to determine whether it may be dis-
closed, including time spent in copying
any record.

(iii) Except for requests seeking
records for a commercial use, the Cor-
poration will provide the first 100 pages
of duplication and the first two hours
of search time without charge. The
word pages means paper copies of a
standard size, either 8%” by 11”7 or 14”
by 14”.

(3) Duplication of architectural draw-
ings, maps, and similar materials: (per
copy) $10.00.

(4) Reproduction of 35 mm slides: (per
copy) $1.00.

(5) Reproduction of enlarged, black and
white photographs: (per copy) $10.00.

(6) Reproduction of enlarged color pho-
tographs: (per copy) $17.00.

() Certification and wvalidation fee:
$1.75 for each certification or valida-
tion of a copy of any record.

(8) Categories of FOIA requesters and
fees to be charged—(i) Commercial use re-
questers. When the Corporation receives
a request for records for commercial
use, it will assess charges to recover
the full direct costs of searching for,
reviewing for release, and duplicating
the records sought. Requesters must
reasonably describe the records sought.

(i1) Educational and mnon-commercial
scientific institution requesters. The Cor-
poration shall provide copies of records
to requesters in this category for the
cost of reproduction alone, excluding
charges for the first 100 pages. To be el-
igible for inclusion in this category, re-
questers must show that the request is
being made as authorized by and under
the auspices of a qualifying institution
and that the records are not sought for
a commercial use but are sought in fur-
therance of scholarly (if the request is
from an educational institution) or sci-

§902.82

entific (if the request is from a non-
commercial scientific institution) re-
search. Requesters must reasonably de-
scribe the records sought.

(iii) Requesters who are representatives
of the mnews media. The Corporation
shall provide documents to requesters
in this category for the cost of repro-
duction alone, excluding charges for
the first 100 pages. To be eligible for in-
clusion in this category, a requester
must meet the criteria in the defini-
tion of representative of the news media
in paragraph (a)(6) of this section, and
his or her request must not be made for
a commercial use. In reference to this
class of requester, a request for records
supporting the news dissemination
function of the requester shall not be
considered to be a request that is for a
commercial use. Requestors must rea-
sonably describe the records sought.

(iv) All other requesters. The Corpora-
tion will charge requesters who do not
fit into any of the categories above fees
which recover the full reasonable di-
rect cost of searching for and reproduc-
ing records that are responsive to the
request, except that the first 100 pages
of reproduction and the first two hours
of search time shall be furnished with-
out charge. Requests from record sub-
jects for records about themselves filed
in the Corporation’s systems of records
will be treated under the fee provisions
of the Privacy Act of 1974 which permit
fees only for reproduction. Requesters
must reasonably describe the records
sought.

(9) Interest. In the event a requester
fails to remit payment of fees charged
for processing a request under this part
within 30 days from the date such fees
were billed, interest on such fees may
be assessed beginning on the 31st day
after the billing date at the rate pre-
scribed in section 3717 of title 31 U.S.C.,
and will accrue from the date of the
billing.

(10) Unsuccessful searches. Except as
provided in paragraph (b)(8)(iv) of this
section, the cost of searching for a re-
quested record shall be charged even if
the search fails to locate such record or
it is determined that the record is ex-
empt from disclosure.

(11) Aggregating requests. A requester
must not file multiple requests at the
same time, each seeking portions of a
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record or records, solely in order to
avoid payment of fees. When the Cor-
poration reasonably believes that a re-
quester, or a group of requesters acting
in concert, is attempting to break a re-
quest down into a series of requests for
the purpose of evading the assessment
of fees, the Corporation may aggregate
any such requests and charge accord-
ingly.

(12) Advance payments. The Corpora-
tion will not require a requester to
make an advance payment, i.e., pay-
ment before work is commenced or
continued on a request unless:

(i) The Corporation estimates or de-
termines that allowable charges that a
requester may be required to pay are
likely to exceed $250; or

(ii) If a requester has previously
failed to make timely payments (i.e.,
within 30 days of billing date) of fees
charged under this part, the requester
may be required to pay the full amount
owed plus any applicable interest ac-
crued thereon or demonstrate that he
has, in fact, paid the fee, and to make
an advance payment of the full amount
of the estimated fee before the Cor-
poration begins to process a new re-
quest or a pending request from this re-
quester.

(iii) With regard to any request com-
ing within paragraphs (b)(12) (i) and (ii)
of this section, the administrative time
limits set forth in §§902.60, 902.61, and
902.62 of this part will begin to run only
after the Corporation has received the
requisite fee payments.

(iv) Non-payment. In the event of non-
payment of billed charges for disclo-
sure of records, the provisions of the
Debt Collection Act of 1982 (Pub. L. 97—
365), including disclosure to consumer
credit reporting agencies and referral
to collection agencies, where appro-
priate, may be utilized to obtain pay-
ment.

[562 FR 26677, July 16, 1987]

§902.83 Waiver or reduction of fees.

Fees otherwise chargeable in connec-
tion with a request for disclosure of a
record shall be waived or reduced
where:

(a) Disclosure of the information is in
the public interest because it is likely
to contribute significantly to public
understanding of the operations or ac-
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tivities of the government and is not
primarily in the commercial interest of
the requester; or

(b) The costs of routine collection
and processing of the fee are likely to
equal or exceed the amount of the fee.

[62 FR 26679, July 16, 1987]

PART 903—PRIVACY ACT

Sec.

903.1 Purpose and scope.

903.2 Definitions.

903.3 Procedures for notification of records
pertaining to individuals.

903.4 Requests for access to records.

903.5 Response to request for access.

903.6 Appeal of initial denial of access.

903.7 Requests for amendment of record.

903.8 Review of request for amendment of
record.

903.9 Appeal of initial adverse determina-
tion of request for amendment of record.

903.10 Disclosure of records to persons or
agencies.

903.11 Routine uses of records maintained in
the system of records.

903.12 Fees for furnishing and reproducing
records.

903.13 Penalties.

AUTHORITY: 5 U.S.C. 552a; 40 U.S.C. 870.

SOURCE: 42 FR 5973, Feb. 1, 1977, unless oth-
erwise noted.

§903.1 Purpose and scope.

The purpose of this part is to enable
the Pennsylvania Avenue Development
Corporation to implement the Privacy
Act of 1974, and in particular the provi-
sions of 5 U.S.C. 552a, as added by the
Act. The Act was designed to insure
that personal information about indi-
viduals collected by Federal agencies
be limited to that which is legally au-
thorized and necessary, and that the
information is maintained in a manner
which precludes unwarranted intru-
sions upon individual privacy. The reg-
ulations in this part establish, and
make public, procedures whereby an in-
dividual can:

(a) Request notification of whether
or not the Corporation maintains or
has disclosed a record pertaining to
him or her,

(b) Request access to such a record or
an accounting of its disclosure,

(c) Request that the record be amend-
ed, and
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(d) Appeal any initial adverse deter-
mination of a request to amend a
record.

§903.2 Definitions.

As used in this part:

(a) Agency means agency as defined
in 5 U.S.C. 552(e).

(b) Corporation means the Pennsyl-
vania Avenue Development Corpora-
tion.

(c) Workday shall be a day excluding
a Saturday, Sunday or legal holiday.

(d) Individual means a citizen of the
United States or an alien lawfully ad-
mitted for permanent residence.

(e) Maintain includes maintain, col-
lect, use, or disseminate.

(f) Record means any items, collec-
tion, or grouping of information about
an individual that is maintained by an
agency, including, but not limited to,
his or her education, financial trans-
actions, medical history, and criminal
or employment history and that con-
tains his or her name, or the identi-
fying number, symbol or other identi-
fying particular assigned to the indi-
vidual, such as a finger or voice print
or a photograph.

(g) The term system of records means
a group of records under the control of
an agency from which information is
retrieved by the name of the individual
or by some identifying number, sym-
bol, or other identifying particular as-
signed to the individual.

(h) The term statistical record means a
record in a system of records main-
tained for statistical research or re-
porting purposes only and not used in
whole or in part in making any deter-
mination about an identifiable indi-
vidual except as provided by section 8
of title 13 U.S.C.

(i) The term routine use means, with
respect to the disclosure of a record,
the use of such record for a purpose
which is compatible with the purpose
for which it was collected.

§903.3 Procedures for notification of
records pertaining to individuals.

(a) An individual making a written or
oral request under the Privacy Act (b
U.S.C. 522a) shall be informed of any
Corporation systems of records which
pertain to the individual, if the request
contains a reasonable identification of

§903.4

the appropriate systems of records as
described in the notice published in the
FEDERAL REGISTER.

(b) Requests may be made in person
between the hours of 9:00 a.m. and 5:00
p.m. Monday through Friday, (except
legal holidays). The request should be
addressed to the Privacy Protection Of-
ficer, Pennsylvania Avenue Develop-
ment Corporation, 1331 Pennsylvania
Avenue, NW., Suite 1220 North, Wash-
ington, DC 20004. The Privacy Protec-
tion Officer of the Corporation will re-
quire adequate personal identification
before processing the request. If a re-
quest is made in writing it must be
under the signature of the requesting
individual and include the individual’s
address, date of birth, and an addi-
tional proof of identification, such as a
photocopy of a driver’s license or simi-
lar document bearing the individual’s
signature. A notarized, signed state-
ment is acceptable to verify the iden-
tity of the individual involved without
additional proof.

[42 FR 5973, Feb. 1, 1977, as amended at 50 FR
45824, Nov. 4, 1985]

§903.4 Requests for access to records.

(a) Except as otherwise provided by
law or regulation, an individual, upon
request made in person or delivered in
writing may gain access to his or her
record or to any information per-
taining to him or her which is con-
tained in a system of records main-
tained by the Corporation, and to re-
view the record and have a copy made
of all or any portion thereof in a form
comprehensible to him or her. An indi-
vidual seeking access to a Corporation
record may be accompanied by a person
of his or her choosing. However, the
Corporation will require a written
statement from the individual author-
izing discussion of his or her record in
the accompanying person’s presence.

(b) A request under paragraph (a) of
this section shall be directed to the
Privacy Protection Officer at the
place, times and in the manner pre-
scribed in §903.3(a) and (b). The request
should include the following informa-
tion:

(1) The name of the individual;

(2) If made in writing, the informa-
tion required under §903.3(b);
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(3) A description of system or sys-
tems of records which contain the
record to which access is requested;

(4) The approximate dates covered by
the record; and,

(5) A suggested date and time when
the individual would like to view the
record.

(c) Requests which do not contain in-
formation sufficient to identify the
record requested will be returned
promptly to the requester, with a no-
tice indicating that information is
lacking. Individuals making requests
in person will be informed of any defi-
ciency in the specification of records or
identification at the time that the re-
quest is made. The Privacy Protection
Officer of the Corporation will require
adequate personal identification before
processing a request made in person.

§903.5

(a) Within 10 days of receipt of a re-
quest made under §903.4 the Privacy
Protection Officer shall determine
whether access to the record is avail-
able under the Privacy Act and shall
notify the requesting individual in per-
son or in writing of that determina-
tion.

(b) Notices granting access shall in-
form the individual when and where
the requested record may be seen, how
copies may be obtained, and of any an-
ticipated fees or charges which may be
incurred under §903.11. Access shall be
provided within 30 days of receipt of
the request unless the Corporation, for
good cause shown, is unable to provide
prompt access, in which case the indi-
vidual shall be informed in writing
within the 30 days as to the cause for
delay and when it is anticipated that
access will be granted.

(c) Notices denying access shall state
the reasons for the denial, and advise
the individual that the decision may be
appealed in accordance with the proce-
dures set forth in §903.6.

Response to request for access.

§903.6 Appeal of initial denial of ac-
cess.

(a) After receiving notification of an
initial denial of access to a record, an
individual may request a review and re-
consideration of the request by the Ex-
ecutive Director of the Corporation, or
an officer of the Corporation des-
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ignated by him, but other than the Pri-
vacy Protection Officer. Appeals for re-
view shall be in writing, addressed to
the Executive Director, Pennsylvania
Avenue Development Corporation, 1331
Pennsylvania Avenue, NW., Suite 1220
North, Washington, DC 20004. The ap-
peal shall identify the record as in the
original request, shall indicate the date
of the original request and the date of
the initial denial, and shall indicate
the expressed basis for the denial.

(b) Not later than 30 days after re-
ceipt of an appeal, the Executive Direc-
tor, or an officer of the Corporation
designated by him, will complete re-
view of the appeal and the initial de-
nial and either:

(1) Determine that the appeal should
be granted, and notify the individual in
writing to that effect; or,

(2) Determine that the appeal should
be denied because the information re-
quested is exempt from disclosure. If
the reviewing official denies the ap-
peal, he or she shall advise the indi-
vidual in writing of the decision and
the reasons for reaching it, and that
the denial of the appeal is a final agen-
cy action entitling the individual to
seek judicial review in the appropriate
district court of the United States as
provided in 5 U.S.C. 552a(g).

[42 FR 5973, Feb. 1, 1977, as amended at 50 FR
45824, Nov. 4, 1985]

§903.7 Requests for amendment of
record.

(a) An individual may request amend-
ment of a Corporation record per-
taining to him or to her, if the indi-
vidual believes that the record con-
tains information which is not accu-
rate, relevant, timely, or complete.
The request shall be in writing, wheth-
er presented in person or by mail, shall
state with specificity the record sought
to be amended, and shall propose word-
ing of the correction or amendment
sought. The request shall be directed to
the Privacy Protection Officer at the
place, times, and in the manner speci-
fied in §903.3 (a) and (b). Assistance in
preparing a request to amend a record,
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or to appeal an initial adverse deter-
mination under §903.3(a), may be ob-
tained from the Privacy Officer, Penn-
sylvania Avenue Development Corpora-
tion, 1331 Pennsylvania Avenue, NW.,
Suite 1220 North, Washington, DC 20004.

(b) Not later than 10 days after the
date of receipt of a request the Privacy
Protection Officer will acknowledge it
in writing. The acknowledgement will
clearly describe the request, and if a
determination has not already been
made, will advise the individual when
he or she may expect to be advised of
action taken on the request. For re-
quests presented in person, written ac-
knowledgement will be provided at the
time when the request is presented. No
separate acknowledgement of receipt
will be issued if the request can be re-
viewed and the individual advised of
the results of the review within the 10
day period.

[42 FR 5973, Feb. 1, 1977, as amended at 50 FR
45824, Nov. 4, 1985]

§903.8 Review of request for amend-
ment of record.

(a) Upon receipt of a request for
amendment of a record the Privacy
Protection Officer will promptly re-
view the record and: Either:

(1) Amend any portion thereof which
the individual believes is not accurate,
relevant, timely, or complete; or

(2) Inform the individual of refusal to
amend the record in accordance with
the request. In reviewing a record pur-
suant to a request to amend it, the
Corporation will assess the accuracy,
relevance, timeliness and completeness
of the record in terms of the criteria
established in 5 U.S.C. 522a(e)(5). In re-
viewing a record in response to a re-
quest to amend it by deleting informa-
tion, the Corporation will ascertain
whether or not the information is rel-
evant and necessary to accomplish a
purpose of the Corporation required to
be accomplished by statute or by exec-
utive order of the President, as pre-
scribed by 5 U.S.C. 522a(e)(1).

(b) The Corporation shall take the
action specified in paragraph (a) of this
section within 30 days of receipt of a
request for amendment of a record, un-
less unusual circumstances preclude
completion of the action within that
time. If the expected completion date

§903.9

for the action, as indicated in the ac-
knowledgement provided pursuant to
§903.5 cannot be met, the individual
shall be advised of the delay and of a
revised date when action is expected to
be completed. If necessary for an accu-
rate review of the record, the Corpora-
tion will seek, and the individual will
supply, additional information in sup-
port of his or her request for amending
the record.

(c) If the Corporation agrees with all
or any portion of an individual’s re-
quest to amend a record, the Corpora-
tion will so advise the individual in
writing, and amend the record to the
extent agreed to by the Corporation.
Where an accounting of disclosures has
been kept, the Corporation will advise
all previous recipients of the record of
the fact that the amendment was made
and the substance of the amendment.

(d) If the Corporation disagrees with
all or any portion of an individual’s re-
quest to amend a record, the Corpora-
tion shall:

(1) Advise the individual of its ad-
verse determination and the reasons
therefor, including the criteria used by
the Corporation in conducting the re-
view;

(2) Inform the individual that he or
she may request a review of the ad-
verse determination by the Executive
Director of the Corporation, or by an
officer of the Corporation designated
by the Executive Director; and,

(3) Advise the individual of the proce-
dures for requesting such a review in-
cluding the name and address of the of-
ficial to whom the request should be di-
rected.

(e) If the Corporation is apprised by
another agency of any corrections or
other amendments made to a record
contained in the Corporation’s system
of records, the Corporation will
promptly amend its record and advise
in writing all previous recipients of the
record of the fact that the amendment
was made and the substance of the
amendment.

§903.9 Appeal of initial adverse deter-
mination of request for amendment
of record.

(a) After receipt by an individual of
notice of an adverse determination by
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the Privacy Protection Officer con-
cerning a request to amend a record,
the individual may, within 60 working
days after the date of receipt of the no-
tice, appeal the determination by seek-
ing a review by the Executive Director
of the Corporation, or by an officer of
the Corporation designated by him.
The appeal shall be in writing, mailed
or delivered to the Executive Director,
Pennsylvania Avenue Development
Corporation, 1331 Pennsylvania Ave-
nue, NW, Suite 1220 North, Washington,
DC 20004. The appeal shall identify the
record in the same manner as it was
identified in the original request, shall
indicate the dates of the original re-
quest and of the adverse determination
and shall indicate the expressed basis
for that determination. In addition, the
appeal shall state briefly the reasons
why the adverse determination should
be reversed.

(b) Not later than 30 days after re-
ceipt of an appeal, the Executive Direc-
tor, or an officer of the Corporation
designated by him, will complete a re-
view of the appeal and the initial deter-
mination, and either: (1) Determine
that the appeal should be granted, take
the appropriate action with respect to
the record in question, and notify the
individual accordingly; or, (2) deter-
mine that the appeal should be denied.

(c) The reviewing official may, at his
or her option, request from the indi-
vidual such additional information as
is deemed necessary to properly con-
duct the review. If additional time is
required, the Executive Director may,
for good cause shown, extend the pe-
riod for action beyond the 30 days spec-
ified above. The individual will then be
informed in writing of the delay and
the reasons therefor, and of the approx-
imate date on which action is expected
to be completed.

(d) If the reviewing official denies the
appeal, he or she shall advise the indi-
vidual in writing:

(1) Of the decision and the reasons for
reaching it;

(2) That the denial of the appeal is a
final agency action entitling the indi-
vidual to seek judicial review in the
appropriate district court of the United
States, as provided in 5 U.S.C. 552a(g);
and,
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(3) That the individual may file with
the Corporation a concise statement
setting forth the reasons for his or her
disagreement with the refusal of the
Corporation to amend the record in
question.

(e) Any individual having received
notices of a denial of an appeal to
amend a record may file a statement of
disagreement with the Executive Di-
rector not later than 60 working days
from the date of receipt of the notice.
Such statements shall ordinarily not
exceed one page in length, and the Cor-
poration reserves the right to reject
statements of excessive length. Upon
receipt of a proper and timely state-
ment of disagrement, the Corporation
will clearly annotate the record in
question to indicate the portion of the
record which is in dispute. In any sub-
sequent disclosure containing informa-
tion about which the individual has
filed a statement of disagreement, the
Corporation will provide a copy of the
statement together with the record to
which it pertains. In addition, prior re-
cipients of the disputed record will be
provided with a copy of statements of
disagreement to the extent that an ac-
counting of disclosures was main-
tained. If the Corporation deems it
apropriate, it may also include in any
disclosure its own concise statement of
the reasons for not making the amend-
ments requested.

[42 FR 5973, Feb. 1, 1977, as amended at 50 FR
45824, Nov. 4, 1985]

§903.10 Disclosure of records to per-
sons or agencies.

(a) The Corporation will not disclose
any record which is contained in a sys-
tem of records, by any means of com-
munication to any person or to another
agency except:

(1) Pursuant to a written request by,
or with the prior written consent of,
the individual to whom the record per-
tains;

(2) To those officers and employees of
the Corporation who have a need for
the record in the performance of their
duties;

(3) When required under 5 U.S.C. 522
(The Freedom of Information Act); or

(4) Pursuant to the conditions of dis-
closure contained in 5 U.S.C. 552a(b)(3)
through 5 U.S.C. 522a(b)(11).
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(b) The Privacy Protection Officer of
the Corporation shall keep an account-
ing of each disclosure made pursuant
to paragraph (a)(4) of this section, in
accordance with 5 U.S.C. 552a(c). Ex-
cept for disclosures made pursuant to 5
U.S.C. 552a(b)(7), the Privacy Protec-
tion Officer shall make the accounting
kept under this paragraph available to
an individual to whom the record per-
tains, upon his or her request. An indi-
vidual requesting an accounting of dis-
closures should do so at the place,
times and in the manner specified in
§903.3 (a) and (b).

§903.11 Routine uses of records main-
tained in the system of records.

(a) It shall be a routine use of the
records in this system of records to dis-
close them to the Department of Jus-
tice when:

(1) The Corporation, or any compo-
nent thereof; or

(2) Any employee of the Corporation
in his or her official capacity; or

(3) Any employee of the Corporation
in his or her individual capacity where
the Department of Justice has agreed
to represent the employee; or

(4) The United States, where the Cor-
poration determines that litigation is
likely to affect the Corporation or any
of its components, is a party to litiga-
tion or an interest in such litigation,
and the use of such records by the De-
partment of Justice is deemed by the
Corporation to be relevant and nec-
essary to the litigation, provided, how-
ever, that in each case, the Corporation
determines that disclosure of the
records to the Department of Justice is
a use of the information contained in
the records that is compatible with the
purpose for which the records were col-
lected.

(b) It shall be a routine use of records
maintained by the Corporation to dis-
close them in a proceeding before a
court or adjudicative body before
which the Corporation is authorized to
appear, when:

(1) The Corporation, or any compo-
nent thereof; or

(2) Any employee of the Corporation
is his or her individual capacity;

(3) Any employee of the agency in his
or her individual capacity where the

§903.12

Department of Justice has agreed to
represent the employee; or

(4) The United States, where the Cor-
poration determines that litigation is
likely to affect the Corporation or any
of its components is a party to litiga-
tion or has an interest in such litiga-
tion and the Corporation determines
that use of such records is relevant and
necessary to the litigation, provided,
however, that, in each case, the Cor-
poration determines that disclosure of
the records to the Department of Jus-
tice is a use of the information con-
tained in the records that is compat-
ible with the purpose for which the
records were collected.

[62 FR 34384, Sept. 11, 1987; 52 FR 39224, Oct.
21, 1987]

§903.12 Fees for furnishing and repro-
ducing records.

(a) Individuals will not be charged a
fee for:

(1) The search and review of the
record;

(2) Any copies of the record produced
as a necessary part of the process of
making the record available for access;

(3) Any copies of the requested record
when it has been determined that ac-
cess can only be accomplished by pro-
viding a copy of the record through the
mail. The Privacy Protection Officer
may provide additional copies of any
record without charge when it is deter-
mined that it is in the interest of the
Government to do so.

(b) Except as provided in paragraph
(a) of this section, fees will be charged
for the duplication of records at a rate
of 10¢ per page. If it is anticipated that
the total fee chargeable to an indi-
vidual under this subpart will exceed
$25, the Corporation shall promptly no-
tify the requester of the anticipated
cost. An advance deposit equal to 50%
of the anticipated total fee will be re-
quired unless waived by the Privacy
Protection Officer. In notifying the re-
quester of the anticipated fee, the Pri-
vacy Protection Officer shall extend an
offer to the requester to consult so
that the request might be reformulated
in a manner which will reduce the fee,
yvet still meet the needs of the re-
quester.
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(c) Fees must be paid in full prior to
delivery of the requested copies. Re-
mittances may be in the form of cash,
personal check, bank draft or a postal
money order. Remittances, other than
cash shall be made payable to the
Treasurer of the United States.

[42 FR 5973, Feb. 1, 1977. Redesignated at 52
FR 34384, Sept. 11, 1987; 52 FR 39224, Oct. 21,
1987]

§903.13 Penalties.

The provision of 5 U.S.C. b52a(i), as
added by section 3 of the Privacy Act,
make it a misdemeanor subject to a
maximum fine of $5,000, to knowingly
and willfully request or obtain any
record concerning an individual from
an agency under false pretenses. Simi-
lar penalties attach for violations by
agency officers and employees of the
Privacy Act or regulations established
thereunder.

[42 FR 5973, Feb. 1, 1977. Redesignated at 52
FR 34384, Sept. 11, 1987; 52 FR 39224, Oct. 21,
1987]

PART 904—UNIFORM RELOCATION
ASSISTANCE AND REAL PROP-
ERTY ACQUISITION FOR FEDERAL
AND FEDERALLY ASSISTED PRO-
GRAMS

AUTHORITY: Sec. 213, Uniform Relocation
Assistance and Real Property Acquisition
Policies Act of 1970, Pub. L. 91-646, 84 Stat.
1894 (42 U.S.C. 4601) as amended by the Sur-
face Transportation and Uniform Relocation
Assistance Act of 1987, title IV of Pub. L. 100-
17, 101 Stat. 246-256 (42 U.S.C. 4601 note).

§904.1 Uniform relocation assistance
and real property acquisition.

Regulations and procedures for com-
plying with the Uniform Relocation
Assistance and Real Property Acquisi-
tion Policies Act of 1970 (Pub. L. 91-646,
84 Stat. 1894, 42 U.S.C. 4601), as amend-
ed by the Surface Transportation and
Uniform Relocation Assistance Act of
1987 (title IV of Pub. L. 100-17, 101 Stat.
246-255, 42 U.S.C. 4601 note) are set forth
in 49 CFR part 24.

[62 FR 48022, Dec. 17, 1987 and 54 FR 8912,
Mar. 2, 1989]
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Subpart A—General Provisions

§905.735-101 Principles and purpose.

In order to assure that the business
of the Pennsylvania Avenue Develop-
ment Corporation is conducted effec-
tively, objectively, and without im-
proper influence or appearance thereof,
all employees and special Government
employees must observe unquestion-
able standards of integrity and con-
duct. Employees and special Govern-
ment employees shall not engage in
criminal, infamous, dishonest, im-
moral, or disgraceful conduct or other
conduct prejudicial to the Government.
All employees and special Government
employees must avoid conflicts of pri-
vate interest with their public duties
and responsibilities. They must con-
sider the propriety of any action in re-
lation to general ethical standards of
the highest order, so that public con-
fidence in the integrity of the Govern-
ment will not be impaired. Certain
standards are set by law. Others are set
by regulation and by policy. This part
incorporates by reference applicable
general standards of conduct and pre-
scribes additional necessary elements.
Taken together, this part constitutes
the Corporation’s regulations on this
subject. Failure to observe any of the
regulations in this part is cause for re-
medial action.

§905.735-102 Adoption of regulations.

Under the authority of 5 CFR
735.104(f), the Corporation adopts the
following sections of the Civil Service
Commission regulations on ‘“‘Employee
Responsibilities and Conduct’” found in
part 735 of title 5, Code of Federal Reg-

ulations: §§735.202 (a), (d), (e), ()
through 735.210; 735.302; 735.303(a);
735.304;  735.305(a);  735.306;  735.404

through 735.411; and 735.412 (b) and (d).

[43 FR 60902, Dec. 29, 1978, as amended at 45
FR 15927, Mar. 12, 1980]

§905.735-103 Definitions.

As used in this part:

(a) Board Member means any member
of the Board of Directors of the Penn-
sylvania Avenue Development Corpora-
tion, appointed or serving under sec-
tion 3, Pub. L. 92-578, 86 Stat. 1267 (40
U.S.C. 872).

§905.735-103

(b) Chairman means the Chairman of
the Board of Directors and President of
the Corporation.

(c) Conflict means the subordination
of public responsibilities to private in-
terests, and includes the appearance of
such subordination.

(d) Consultant means an individual
who serves as an advisor to an officer
or division of the Corporation, as dis-
tinguished from an officer or employee
who carries out the agency’s duties and
responsibilities. He gives his views or
opinions on problems or questions pre-
sented him by the Corporation, but he
neither performs nor supervises per-
formance of operating functions. Ordi-
narily, he is expert in the field in
which he advises, but he need not be a
specialist. His expertness may lie in his
possession of a high order of broad ad-
ministrative, professional, or technical
experience indicating that his ability
and knowledge make his advice dis-
tinctively valuable to the agency.
(Chapter 304, Federal Personnel Man-
ual).

(e) Corporation means the Pennsyl-
vania Avenue Development Corpora-
tion, created by the Pennsylvania Ave-
nue Development Corporation Act of
1972, Pub. L. 92-578, 86 Stat. 1266 (40
U.S.C. 871).

(f) Employee means an officer or em-
ployee of the Corporation, but does not
include a special Government employee
as defined herein. The term includes
those Board Members who are deter-
mined to be officers or employees of
the executive or legislative branches of
the United States or of the District of
Columbia. The term does not include
elected officials.

(g) Erecutive order means Executive
Order 11222 of May 8, 1965.

(h) Expert means a person with excel-
lent qualifications and a high degree of
attainment in a professional, sci-
entific, technical, or other field. His
knowledge and mastery of the prin-
ciples, practices, problems, methods,
and techniques of his field of activity,
or of a specialized area in the field, are
clearly superior to those usually pos-
sessed by ordinarily competent individ-
uals in that activity. His attainment is
such that he usually is regarded as an
authority or as a practitioner of un-
usual competence and skill by other
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persons in the profession, occupation,
or activity. (Chapter 304, Federal Per-
sonnel Manual.)

(i) Head of the agency means the
Chairman.

(j) Person means an individual, a cor-
poration, a company, an association, a
firm, a partnership, a society, a joint
stock company, or any other institu-
tion or organization.

(k) Special Govermment Employee
means an officer or employee of the
Corporation who is retained, des-
ignated, appointed or employed to per-
form, with or without compensation,
for not more than 130 days during any
period of 3656 consecutive days, tem-
porary duties either on a full time or
intermittent basis (18 U.S.C. 202(a)).
The term includes those Board Mem-
bers who are appointed from private
life and required to file a statement of
financial interests with the Chairman
of the Civil Service Commission pursu-
ant to part IV of the Executive order,
or who are determined to be special
government employees of the executive
or legislative branches of the United
States or the District of Columbia.

§905.735-104 Applicability.

This part applies to each employee
and to each special Government em-
ployee of the Corporation as defined
herein and supplements the Executive
order and part 735 of title 5, Code of
Federal Regulations, promulgated by
the Civil Service Commission on em-
ployee responsibilities and conduct.

§905.735-105 Designation of counselor.

In accordance with 5 CFR 735.105(a),
the General Counsel of the Corporation
is designated to be Ethics Counselor
and shall serve as the Corporation’s li-
aison with the Civil Service Commis-
sion for matters covered in this part.

§905.735-106 Notification to employees
and special Government employees.

(a) At the time these regulations are
published, or amended, and not less
often than once annually thereafter,
the Corporation shall furnish each em-
ployee and special Government em-
ployees with a copy of the regulations.
The Administrative Officer shall insure
that each newly hired employee and
special Government employee is given
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a copy of these regulations prior to or
at the time of entry on duty.

(b) All employees and special Govern-
ment employees will be advised by the
Corporation of the availability of coun-
seling regarding the provisions of this
part.

§905.735-107 Review of statements of
employment and financial interests.

The Ethics Counselor of the Corpora-
tion shall review each statement of
employment and financial interests
submitted under §905.735-402 or
§905.735-403, except his own and those
statements of special Government em-
ployees who file with the Chairman of
the Civil Service Commission. When re-
view discloses a conflict between the
interests of an employee or special
Government employee of the Corpora-
tion and the performance of his serv-
ices for the Corporation, the Ethics
Counselor shall bring the conflict to
the attention of the employee or spe-
cial Government employee, grant the
individual an opportunity to explain
the conflict, and attempt to resolve it.
If the conflict cannot be resolved, the
Ethics Counselor shall forward a writ-
ten report on the conflict to the Chair-
man, recommending appropriate ac-
tion. The Chairman shall review the re-
port, solicit an explanation from the
individual, and seek resolution of the
conflict.

§905.735-108 Remedial
nary action.

and discipli-

(a) In addition to any penalties pre-
scribed by law, the Chairman, after re-
view and consideration of any expla-
nation given by an employee or special
Government employee concerning a
conflict of interest, may institute ap-
propriate remedial action to resolve or
otherwise eliminate the conflict. Ap-
propriate remedial action may include,
but is not limited to:

(1) Divestment by the employee or
the special Government employee of
the conflicting interest;

(2) Disqualification of the individual
from a particular assignment;

(3) Changes in the assigned duties of
the individual; or

(4) Disciplinary action.

(b) Where the situation warrants
some form of disciplinary action, the
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Chairman may choose from a wide
range including a warning or rep-
rimand, suspension, reduction in grade
or pay, or termination of employment.
The disciplinary action selected should
reflect the character and degree of the
offense which demands such action and
should be reasonable in light of that of-
fense.

(c) Remedial action, whether discipli-
nary or otherwise, shall be effected in
accordance with applicable laws, Exec-
utive orders, and regulations.

Subpart B—Conduct and
Responsibilities of Employees

§905.735-201 General
conduct.

(a) All employees shall conduct
themselves on the job so as to effi-
ciently discharge the work of the Cor-
poration. Courtesy, consideration, and
promptness are to be observed in deal-
ing with the public, Congress, and
other governmental agencies.

(b) All employees shall conduct
themselves off the job so as not to re-
flect adversely upon the Corporation or
the Federal service.

(c) Employee conduct shall exemplify
the highest standards of integrity. Em-
ployees shall avoid any action, whether
or not specifically prohibited by this
part, which might result in, or create
the appearance of:

(1) Using public office for private
gain;

(2) Giving preferential treatment to
any person;

(3) Impeding Government efficiency
or economy;

(4) Losing complete independence or
impartiality;

(6) Making a Government decision
outside official channels; or

(6) Affecting adversely the confidence
of the public in the integrity of the
Government.

§905.735-202 Gifts, entertainment, and
favors.

Pursuant to paragraph (b) of 5 CFR
735.202, the following exceptions to the
restriction of paragraph (a) of that sec-
tion are authorized. Employees may:

(a) Accept gifts and other things of
value under circumstances which arise
from an obvious family or personal re-

standards of

§905.735-203

lationship(s) (such as between the par-
ents, children, or spouse of the em-
ployee and the employee), when the
circumstances make it clear that it is
those relationships rather than the
business of the persons concerned
which are the motivating factors;

(b) Accept food and refreshments of
nominal value on infrequent occasions
in the ordinary course of a luncheon,
dinner, or other meeting, or on an in-
spection tour where an employee may
properly be in attendance;

(c) Accept loans from banks or other
financial institutions on customary
terms to finance proper and usual ac-
tivities of employees, such as home
purchase;

(d) Accept unsolicited advertising or
promotional materials, such as pens,
pencils, note pads, calendars and other
items of nominal intrinsic value;

(e) Participating without payment in
privately funded activities in the
Washington metropolitan area if: (1)
An invitation is addressed to the Chair-
man or Executive Director of the Cor-
poration and approved by either of
them; (2) no provision for individual
payment is readily available; and (3)
the activities are limited to cere-
monies of interest to both the local
community and the Corporation (such
as ground breakings or openings), or
are sponsored or encouraged by the
Federal or District Government as a
matter of policy; and,

(f) Participate in widely attended
lunches, dinners, and similar gath-
erings sponsored by industrial, com-
mercial, technical and professional as-
sociations, or groups, for discussion of
matters of interest both to the Cor-
poration and the public. Participation
by an employee at the host’s expense is
appropriate if the host is an associa-
tion or group and not an individual.

§905.735-203 Outside employment and
other activity.

As provided in 5 CFR 735.203, an em-
ployee of the Corporation may engage
in outside employment or other outside
activity not incompatible with the full
and proper discharge of the duties and
responsibilities of his Government em-
ployment. An employee who proposes
to engage in outside employment shall
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report that fact in writing to his super-
visor prior to undertaking such em-
ployment.

§905.735-204 Disclosure of
tion.

(a) Every employee who is involved
in the development, maintenance or
use of Corporation records containing
information about individuals shall fa-
miliarize himself with the require-
ments and penalties of the Privacy Act
of 1974 (5 U.S.C. 552a) and Corporation
regulations (36 CFR part 903) promul-
gated thereunder concerning the utili-
zation of and access to such records.

(b) Every employee is directed to co-
operate to the fullest extent possible in
discharging the requirement of the
Freedom of Information Act (6 U.S.C.
522) and Corporation regulations pro-
mulgated thereunder (36 CFR part 902).
Every effort should be made to furnish
service with reasonable promptness to
persons who seek access to Corporation
records and information.

§905.735-205 Purchase of Government-
owned property.

Employees of the Corporation and
members of their immediate families
may purchase Government-owned per-
sonal property when it is offered for
sale by the General Services Adminis-
tration or any Federal agency other
than the Corporation (41 CFR 101-
45.302).

informa-

Subpart C—Conduct and Respon-
sibilities of Special Govern-
ment Employees

§905.735-301 General
conduct.

(a) Special Government employees of
the Corporation shall adhere to appli-
cable regulations adopted under
§904.735-102, except 5 CFR 735.203(b). In
addition, the standards of conduct set
forth in §§905.735-201, 905.735-204, and
905.735-205 shall apply to special Gov-
ernment employees.

(b) Special Government employees of
the Corporation may teach, lecture, or
write consistent with the provisions of
5 CFR 735.203(c).

(c) Pursuant to 5 CFR 735.305(b), the
provisions concerning gifts, entertain-
ment, and favors set forth in §905.735—

standards of
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202 are hereby made applicable to spe-
cial Government employees.

Subpart D—Special Standards Ap-
plicable to Certain Board
Members

§905.735-401 Standards.

Section 3(c)(8) of the Pennsylvania
Avenue Development Corporation Act
of 1972, Pub. L. 92-578, 86 Stat. 1267 (40
U.S.C. 872(c)(8)) specifies that the eight
members appointed to the Board by the
President from private life, at least
four of whom shall be residents of the
District of Columbia, ‘‘shall have
knowledge and experience in one or
more fields of history, architecture,
city planning, retailing, real estate,
construction or government.” As a re-
sult of these prerequisites for appoint-
ment of a private member to the Board
of Directors, conflicts could arise for
these Board Members as the Corpora-
tion proceeds with various develop-
ment activities. Accordingly, Board
Members should perform their respon-
sibilities for the operation and man-
agement of the Corporation consistent
with these regulations, and other appli-
cable Federal laws and regulations, and
consistent with the highest level of fi-
duciary responsibility.

§905.735-402
tion.

The Corporation’s Hthics Counselor
is readily available for consultation
when a Board Member seeks advice as
to the appropriateness of his actions in
light of this part, the Executive order,
or title 18 U.S.C., chapter 11. A Board
Member has an affirmative duty to ad-
vise the Ethics Counselor of any poten-
tial conflict of interest which may
arise with the individual’s participa-
tion in any particular matter before
the Corporation. If advised to do so,
the Board Member should submit to
the Chairman for determination the
question of whether or not the conflict
will disqualify the Board Member from
participating in the action to be taken
by the Corporation. Under the author-
ity delegated to the Chairman pursu-
ant to 18 U.S.C. 208(b), the Chairman
may find that the Board Member need
not be disqualified from participating
in the particular matter, if:

Advice and determina-
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(a) The Board Member makes a full
disclosure of the financial interest; and

(b) The Chairman furnishes him with
a written determination in advance of
the action that the interest is not so
substantial as to be deemed likely to
affect the integrity of the services
which the Government may expect
from the Board Member. Requests for
similar determinations for conflicts
posed by the financial interests of the
Chairman himself shall be submitted
to the Chairman of the Civil Service
Commission.

Subpart E—Statements of Employ-
ment and Financial Interests

§905.735-501 Form and
statements.

content of

Statements of employment and fi-
nancial interests required to be sub-
mitted under this subpart by employ-
ees and special Government employees
shall contain the information required
in the formats prescribed by the Civil
Service Commission in the Federal
Personnel Manual.

§905.735-502 Statements of employ-
ment and financial interests by em-
ployees.

(a) Employees of the Corporation in
the following named positions shall
prepare and submit statements of em-
ployment and financial interests:

(1) Executive Director;

(2) Assistant Director Legal—General
Counsel;

(3) Assistant Director/Finance;

(4) Development Director;

(5) Secretary of the Corporation Ad-
ministrative Officer;

(6) Construction Manager;

(7) Senior Architect/Planner;

(8) Chief, Real Estate Operations;

(9) Any Contracting Officer of the
Corporation; and

(10) Any employee classified as a GS—
13 or above whose duties and respon-
sibilities are such that the ethics coun-
selor determines a statement should be
filed.

(b) Bach statement of employment
and financial interests required by this
section, except that of the General
Counsel, shall be submitted to the Eth-
ics Counselor, Office of the General
Counsel, Pennsylvania Avenue Devel-

§905.735-504

opment Corporation, 1331 Pennsylvania
Avenue, NW., Suite 1220 North, Wash-
ington, DC 20004. The General Counsel,
as Ethics Counselor, shall submit his
statement directly to the Chairman for
review.

(c) An employee who believes that his
position has been improperly included
in this section as one requiring the
submission of a statement of employ-
ment and financial interests may ob-
tain a review of this determination
upon a written request to the Chair-
man.

[43 FR 60902, Dec. 29, 1978, as amended at 50
FR 45824, Nov. 4, 1985]

§905.735-503 Statements of employ-
ment and financial interests by spe-
cial Government employees.

All special Government employees
shall submit a statement of employ-
ment and financial interest prior to be-
ginning employment or service with
the Corporation. Each statement shall
be submitted to the Ethics Counselor,
Office of the General Counsel, Pennsyl-
vania Avenue Development Corpora-
tion, 1331 Pennsylvania Avenue, NW.,
Suite 1220 North, Washington, D.C.
20004, except that the statements of
Board Members appointed from private
life shall be filed with the U.S. Civil
Service Commission.

[43 FR 60902, Dec. 29, 1978, as amended at 50
FR 45824, Nov. 4, 1985]

§905.735-504 Procedures for obtaining
statements.

(a) Upon the adopting of the regula-
tions of this part, the Ethics Counselor
shall deliver to the incumbent of each
position named in §905.735-402 and to
each special Government employee,
two copies of the appropriate form for
filing a statement of employment and
financial interests. An enclosure with
the forms shall advise that:

(1) The original of the completed
form must be returned in a sealed enve-
lope, marked ‘‘Personal—In Con-
fidence,” to the Ethics Counselor with-
in the time specified by the Ethics
Counselor;

(2) The services of the ethics coun-
selor are available to advise and assist
in preparation of the statement;

(3) Any additions or deletions to the
information furnished must be reported

165



§905.735-505

in a supplementary statement at the
end of the calendar quarter in which
the change occurs; or in the case of a
special Government employee, at the
time the change occurs; and

(4) No later than June 30 of each
year, all special Government employ-
ees and employees required to file
under §905.7356-402(a) shall file an an-
nual supplementary statement to up-
date the information previously filed.

(b) The Administrative Officer shall
be responsible for assuring that a com-
pleted statement of employment and
financial interests is obtained from
each special Government employee
prior to the beginning of employment
or service with the Corporation. The
Administrative Officer shall promptly
forward the statements to the Ethics
Counselor for review.

§905.735-505 Confidentiality of state-
ments.

The Ethics Counselor shall hold in
confidence each statement of employ-
ment and financial interests, and each
supplementary statement within his
control. Access to or disclosure of in-
formation contained in these state-
ments shall not be allowed, except as
the Commission or the Ethics Coun-
selor determine for good cause shown,
consistent with the Privacy Act of 1974
(6 U.S.C. 552a), and the regulations and
pertinent notices of systems of records
prepared by the Civil Service Commis-
sion and the Corporation in accordance
with that Act.

Subpart F—Conduct and Respon-
sibilities of Former Employ-
ees—Enforcement

AUTHORITY: 18 U.S.C. 207(j); sec. 6(5), Pub.
L. 92-578, 86 Stat. 1270 (40 U.S.C. 875)(5).

§905.737-101 Applicable provisions of
law.

Former employees of the Corporation
must abide by the provisions of 18
U.S.C. 207 and 5 CFR 737.1 through
737.25, which bar certain acts by former
Government employees that may rea-
sonably give the appearance of making
unfair use of prior Government em-
ployment and affiliations. Violation of
those provisions will give rise to Cor-
poration enforcement proceedings as

36 CFR Ch. IX (7-1-11 Edition)

provided in §905.737-102, and may also
result in criminal sanctions, as pro-
vided in 18 U.S.C. 207.

[48 FR 38233, Aug. 23, 1984]

§905.737-102
ceedings.

(a) Delegation. The Chairman of the
Corporation may delegate his or her
authority under this subpart.

(b) Initiation of disciplinary hearing.
(1) Information regarding a possible
violation of 18 U.S.C. 207 or 5 CFR part
737 should be communicated to the
Chairman. The Chairman shall prompt-
ly initiate an investigation to deter-
mine whether there is reasonable cause
to believe that a violation has oc-
curred.

(2) On receipt of information regard-
ing a possible violation of 18 U.S.C. 207,
and after determining that such infor-
mation appears substantiated, the
Chairman of the Corporation shall ex-
peditiously provide such information,
along with any comments or regula-
tions of the Corporation, to the Direc-
tor of the Office of Government Ethics
and to the Criminal Division, Depart-
ment of Justice. The Corporation shall
coordinate any investigation with the
Department of Justice to avoid
prejudicing criminal proceedings, un-
less the Department of Justice commu-
nicates to the Corporation that it does
not intend to initiate criminal prosecu-
tion.

(3) Whenever the Corporation has de-
termined after appropriate review, that
there is reasonable cause to believe
that a former employee has violated 18
U.S.C. 207 or 5 CFR part 737, it shall
initiate a disciplinary proceeding by
providing the former employee with
notice as defined in paragraph (c) of
this section.

(4) At each stage of any investigation
or proceeding under this section, the
Chairman shall take whatever steps
are necessary to protect the privacy of
the former employee. Only those indi-
viduals participating in an investiga-
tion or hearing shall have access to in-
formation collected by the Corporation
pursuant to its investigation of the al-
leged violation.

(c) Adequate mnotice. (1) The Corpora-
tion shall provide the former employee
with adequate notice of its intention to

Enforcement pro-
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institute a proceeding and an oppor-
tunity for a hearing.

(2) Notice to the former employee
must include:

(i) A statement of the allegations
(and the basis thereof) sufficiently de-
tailed to enable the former employee
to prepare an adequate defense;

(ii) Notification of the right to a
hearing;

(iii) An explanation of the method by
which a hearing may be requested; and

(iv) Notification that if a hearing is
not requested within thirty days of re-
ceipt of notice, the Corporation will
issue a final decision finding the al-
leged violations to have occurred.

(3) Failure to request a hearing with-
in thirty days of the receipt of notice
will be deemed an admission of the al-
legations contained in the notice and
will entitle the Corporation to issue a
final decision finding the alleged viola-
tions to have occurred.

(d) Presiding official. (1) The presiding
official at proceedings under this sub-
part shall be the Chairman, or an indi-
vidual to whom the Chairman has dele-
gated authority to make an initial de-
cision (hereinafter referred to as exam-
iner).

(2) An examiner shall be an employee
of the Corporation who is familiar with
the relevant provisions of law and who
is otherwise qualified to carry out the
duties of that position. He or she shall
be impartial. No individual who has
participated in any manner in the deci-
sion to initiate the proceedings may
serve as an examiner.

(e) Time, date and place. (1) The hear-
ing shall be conducted at a reasonable
time, date, and place.

(2) On setting a hearing date, the pre-
siding official shall give due regard to
the former employee’s need for:

(i) Adequate time to prepare a de-
fense properly; and

(ii) An expeditious resolution of alle-
gations that may be damaging to his or
her reputation.

(f) Hearing rights. A hearing shall in-
clude the following rights:

(1) To represent oneself or to be rep-
resented by counsel;

(2) To introduce and examine wit-
nesses and to submit physical evidence;

(3) To confront and cross-examine ad-
verse witnesses;

§905.737-102

(4) To present oral argument; and

(5) To receive a transcript or record-
ing of the proceedings, on request.

(g) Burden of proof. In any hearing
under this subpart, the Corporation has
the burden of proof and must establish
substantial evidence of a violation.

(h) Hearing decision. (1) The presiding
official shall make a determination ex-
clusively on matters of record in the
proceeding, and shall set forth in the
decision all findings of fact and conclu-
sions of law relevant to the matters at
issue. If the hearing is conducted by
the Chairman, the resulting written de-
termination shall be an initial deci-
sion.

(2) Within thirty days of the date of
an initial decision, either party may
appeal the decision to the Chairman.
The Chairman shall base his or her de-
cision on such appeal solely on the
record of the proceedings on those por-
tions thereof cited by the parties to
limit the issues.

(3) If the Chairman modifies or re-
verses the initial decision, he or she
shall specify such findings of fact and
conclusions of law as are different from
those of the examiner.

(4) If no appeal is taken from an ini-
tial decision within thirty days, the
initial decision shall become a final de-
cision.

(i) Sanctions. The Chairman shall
take appropriate action in the case of
any individual who is found to be in
violation of 18 U.S.C. 207 or 5 CFR part
737 after a final decision by:

(1) Prohibiting the individual from
making, on behalf of any other person
except the United States, any formal
or informal appearance before, or, with
the intent to influence, any oral or
written communication to, the Cor-
poration on any matter of business for
a period not to exceed five years, which
may be accomplished by directing em-
ployees of the Corporation to refuse to
participate in any such appearance or
to accept any such communication; or

(2) Taking other appropriate discipli-
nary action.

(j) Judicial review. Any person found
by the Corporation to have partici-
pated in a violation of 18 U.S.C. 207 or
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5 CFR part 737 may seek judicial re-
view of the determination in an appro-
priate United States District Court.

[48 FR 38233, Aug. 23, 1984]

PART 906—AFFIRMATIVE ACTION
POLICY AND PROCEDURE

Subpart A—Development Program

Sec.

906.1 Purpose and policy.

906.2 Definitions.

906.3 Procedures.

906.4 Formulation of affirmative action
plan.

906.5 Administration of affirmative action
plan.

906.6 Implementation.

906.7 Incentives.

906.8 Review and monitoring.

906.9 Voluntary compliance.

906.10 Confidentiality.

Subpart B [Reserved]

EXHIBIT A TO PART 906—SUGGESTED MINIMUM
GUIDELINES AND GOALS

EXHIBIT B TO PART 906—GUIDELINES FOR ES-
TABLISHING STRATEGY TO IMPLEMENT AF-
FIRMATIVE ACTION PERSONNEL PLAN

AUTHORITY: Pennsylvania Avenue Develop-
ment Corporation Act of 1972, as amended,
sec. 6(6), Pub. L. 92-578, 86 Stat. 1270 (40
U.S.C. 875(6)); E.O. 11625 (36 FR 19967) Oct. 14,
1971; title VII Civil Rights Act of 1964 (42
U.S.C. 2000e-2); Rehabilitation, Comprehen-
sive Services, and Developmental Disabil-
ities Amendments of 1978, secs. 119, 122(d)(2),
Pub. L. 95602, 92 Stat. 2982, 2987 (29 U.S.C.
794); E.0. 12138 (44 FR 29637) May 22, 1979.

SOURCE: 44 FR 37226, June 26, 1979, unless
otherwise noted.

Subpart A—Development Program

§906.1 Purpose and policy.

(a) One of the objectives stated in the
Congressionally approved Pennsylvania
Avenue Plan—1974 is insuring that mi-
nority businesses, investors, and work-
ers have an opportunity to share in the
benefits that will occur as a result of
redevelopment. Accordingly, the Cor-
poration will take affirmative action
to assure full minority participation in
activities and benefits that result from
implementation of The Pennsylvania
Avenue Plan—1974.

(b) It is the policy of the Pennsyl-
vania Avenue Development Corpora-

36 CFR Ch. IX (7-1-11 Edition)

tion to foster a progessive Affirmative
Action Program that affords minori-
ties, women, handicapped persons, and
Vietnam era veterans a fair and mean-
ingful share in the opportunities gen-
erated by the development activities of
the Corporation.

(c) It is mandatory for developers
who respond to a solicitation for pro-
posals made by the Corporation to
comply with the rules stated in subpart
A of part 906.

(d) It is mandatory for developers
who receive property interests of ten
percent (10%) or more of the area of a
development parcel from the Corpora-
tion to comply with the rules stated in
subpart A of part 906.

(e) The Corporation will encourage
any entity not described in paragraphs
(¢) and (d) of this section to comply
with the requirements set forth in this
subpart A of part 906.

§906.2 Definitions.

As used in this part:

(a) Affirmative Action Plan means a
plan which at a minimum includes:

(1) A statement of the affirmative ac-
tion policy of the development team
and a list of the names of the members
of the development team including eq-
uity investors, and identification of
minority owned businesses and inves-
tors;

(2) A contracting and purchasing
plan;

(3) A leasing plan;

(4) A personnel plan;

(5) An equity investment plan;

(6) The goals, timetables and strat-
egy for achieving the goals of the de-
veloper;

(7) A list of specific, quantifiable
committed opportunities; and

(8) Designation of an Affirmative Ac-
tion Officer.

(b) Committed Opportunity means an
opportunity set aside and committed
for the sole involvement of a woman,
minority group member, Vietnam era
veteran, handicapped person, or minor-
ity owned business, including opportu-
nities for training and equity invest-
ment.

(c) Contracting and purchasing plan
means a plan for the subject project
which at a minimun includes the fol-
lowing:
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(1) A list of all minority enterprises
and minority owned businesses that
are involved in the development pro-
posal or its implementation;

(2) An analysis of the types of con-
tracts and purchases that will be re-
quired by the development team in
order to implement the development
through and including operation of the
completed development;

(3) A list of goals and timetables by
category of purchase or contract for in-
volvement of minority owned busi-
nesses in the development process;

(4) Strategy for achieving the goals
established; and

(5) A list of committed opportunities
for the involvement of minority owned
businesses in the development process.

(d) Developer means a person partner-
ship, company, corporation, associa-
tion, or other entity that develops a
new structure on a site or substan-
tially renovates a structure on a site
within the Corporation’s development
area where the site either: (1) Has been
offered to the public by the Corpora-
tion for development, or (2) the Cor-
poration has transferred real property
rights that equal or exceed ten percent
(10%) of the area of the development
parcel.

(e) Development parcel is an area of
land established by the Corporation to
be a minimum developable site under
The Pennsylvania Avenue Plan—1974,
as amended, and The Planning and De-
sign Objectives, Controls, and Stand-
ards of the Corporation (36 CFR part
920 et seq.).

(f) Development team means the group
that submits a proposal to develop a
parcel including developers, architects,
engineers, lawyers, financial institu-
tions, insurance companies, and others
who help formulate, develop, and oth-
erwise make a proposal to the Corpora-
tion.

(g) Equity Investment Plan means a
plan for the subject project which at a
minimum includes the following:

(1) A statement as to whether or not
equity investment has been or will be
solicited to implement the subject
project;

(2) A statement as to whether or not
a joint venture has been or will be
formed to implement the subject
project;

§906.2

(3) If equity investment has been so-
licited or if a joint venture has been
formed, a statement of the efforts
made to involve members of minority
groups and women when these opportu-
nities were offered;

(4) If equity investment will be solic-
ited, or a joint venture will be formed,
a plan to involve members of minority
groups and women when these opportu-
nities are offered, including a list of
committed opportunities;

(5) A list of goals and a timetable for
securing participation of members of
minority groups and women in equity
investment and joint venture.

(h) Handicapped person means any
person who: (1) Has a physical or men-
tal impairment that substantially lim-
its one or more of the person’s major
life activities, (2) has a record of such
impairment.

(i) Leasing plan means a plan for the
subject project which at a mimimum
includes the following:

(1) A retail plan showing the types of
retail businesses to be included in the
project and a plan for the types of uses
for the balance of the development;

(2) Goals and methods for inclusion of
minority enterprises as tenants in the
project;

(3) Committed opportunities for leas-
ing to minority enterprises.

(j) Minority Enterprise means any en-
terprise that is either a minority
owned business or a not for profit or
non-profit organization (as defined in
26 U.S.C. 501(c)(3) or (c)(6)) and also ful-
fills one or more of the following cri-
teria:

(1) The Board of Directors or equiva-
lent policy making body is comprised
of members, a majority of whom are
minorities or women and the chief ex-
ecutive officer of the organization is a
minority group member or a woman; or

(2) The objectives of the organization
as described in its charter are substan-
tially directed toward the betterment
of minorities or women.

(k) Minority group member means any
person residing in the United States
who is Negro, Hispanic, Oriental, Na-
tive American, Eskimo, or Aleut, as de-
fined below:

(1) Negro—is an individual of the
Negro race of African origin;
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(2) Hispanic—is an individual who is
descended from and was raised in or
participates in the culture of Spain,
Portugal, or Latin America, or who has
at least one parent who speaks Spanish
or Portuguese as part of their native
culture;

(3) Oriental—is an individual of a cul-
ture, origin, or parentage traceable to
the areas south of the Soviet Union,
BEast of Iran, inclusive of the islands
adjacent thereto, located in the Pacific
including, but limited to, Taiwan, In-
donesia, Japan, Hawaii, and the Phil-
ippines, together with the islands of
Polynesia;

(4) Native American—is an individual
having origins in any of the original
people of North America, who is recog-
nized as an Indian by either a tribe,
tribal organization, or suitable author-
ity in the community. For purposes of
this section a suitable authority in the
community may be an educational in-
stitution, a religious organization, or a
state or Federal agency.

(5) Eskimo—is an individual having
origins in any of the original peoples of
Alaska;

(6) Aleut—is an individual having ori-
gins in any of the original peoples of
the Aleutian Islands.

(1) Minority owned business means a
business that is:

(1) A sole proprietorship owned by a
minority group member or a woman;

(2) A business entity at least 50 per-
cent of which is owned by minority
group members or women;

(3) A publicly owned business at least
51 percent of the stock of which is
owned by minority group members or
women;

(4) A certified minority owned busi-

ness as evidenced by a certificate satis-
factory to the Corporation’s Affirma-
tive Action Officer, and signed by the
owner or the executive officer of the
minority owned business.
For purposes of this definition, owner-
ship means that the risk of gain or loss
and the amount of control exercised
must be equivalent to the ownership
percentage.

(m) Personnel plan means a plan for
the subject project which at a min-
imum includes the following:

(1) An analysis of participation of mi-
nority group members, women, Viet-

36 CFR Ch. IX (7-1-11 Edition)

nam era veterans, and handicapped per-
sons in the development project includ-
ing an evaluation by category of em-
ployment, i.e., professional and mana-
gerial, skilled, semi-skilled, trainee,
and other, and the number of employ-
ees in each category;

(2) An analysis of the salaries of mi-
nority group members, women, handi-
capped persons, and Vietnam era vet-
erans showing the relative position of
these employees with those not covered
by the Affirmative Action Plan;

(3) Goals and timetables for employ-
ment by category and salary level of
minorities, women, Vietnam era vet-
erans, and handicapped persons em-
ployed for the development parcel;

(4) Strategy for achieving the goals
established (see Exhibit B);

(5) A list of committed opportunities
for the employment of minority group
members, women, Vietnam era vet-
erans, and handicapped persons.

(n) Vietnam era veteran means a per-
son who:

(1) Served on active duty for a period
of more than 180 days, any part of
which occurred during the Vietnam
era, and was discharged or released
therefrom with other than a dishonor-
able discharge; or

(2) Was discharged or released from
active duty for a service-connected dis-
ability if any part of such active duty
was performed during the Vietnam era.

§906.3 Procedures.

(a) Affirmative Action Plans must be
submitted to the Corporation at the
following times:

(1) At the time a response is sub-
mitted to the Corporation’s solicita-
tion for proposals, the response must
include an Affirmative Action Plan;

(2) If a property right exceeding 10
percent of the area of the development
parcel is made available by the Cor-
poration, but without the Corporation
having made a solicitation for pro-
posals, the developer must submit an
Affirmative Action Plan within 30 days
after the start of negotiations with the
Corporation.

(b) Affirmative Action Plans will be
reviewed as follows:
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(1) Each Affirmative Action Plan sub-
mitted to the Corporation will be re-
viewed by the Corporation’s Affirma-
tive Action Officer, or his designee.

(2) In the case of a developer who re-
sponds to a solicitation for proposals,
the Affirmative Action Plan will be re-
viewed by the Affirmative Action Offi-
cer, and if the Plan is in substantial
compliance with the goals set forth in
Exhibit A, the Plan and the rec-
ommendation of the Affirmative Ac-
tion Officer will be submitted to the
Chairman of the Board for approval
prior to the Board’s final selection.

(3) In the case of a developer who re-
ceives 10 percent or more of the area of
a development parcel from the Cor-
poration, the Affirmative Action Plan
will be reviewed by the Corporation’s
Affirmative Action Officer, and if the
Plan is in substantial compliance with
the goals set forth in Exhibit A, the
Plan and the recommendation of the
Affirmative Action Officer will be sub-
mitted to the Chairman of the Board
for approval within 15 days of submis-
sion.

(4) The Chairman may approve any
Affirmative Action Plan that is not in
substantial compliance with the goals
set forth in Exhibit A, but for which
the developer has documented a gen-
uine effort to meet the goals of the reg-
ulations and complied with the spirit
of the Corporation’s policy.

(5) The Chairman may, in his discre-
tion, submit any Affirmative Action
Plan to the Board of Directors for ap-
proval, if there is not substantial com-
pliance with the goals set forth in Ex-
hibit A.

(6) The review of the Affirmative Ac-
tion Plan will determine conformity
with The Pennsylvania Avenue Plan—
1974, the policy of the Corporation’s
Board of Directors, and the regulations
and guidelines set forth in this subpart
A, part 906.

(c) Revisions: (1) The Corporation
may require a developer at any time
prior to approval of the Affirmative
Action Plan to revise the Plan for com-
pliance with the requirements of this
subpart.

(2) Each developer required to com-
ply with this subpart must submit for
approval an up-dated Affirmative Ac-
tion Plan at the commencement of
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construction, at the commencement of
occupancy, and at the commencement
of operation or management of any
portion of the facility by the developer
or a related entity. Each revision of
the Affirmative Action Plan must ad-
dress all the requirements set forth in
§906.4.

(3) The Corporation’s Affirmative Ac-
tion Officer will review all revisions
submitted to the Corporation. If the re-
vision is a substantial change from the
originally approved Plan, the review
procedures set forth in paragraph (b) of
this section will be applicable. If the
revision submitted is not a substantial
change from the originally approved
Plan, the Corporation’s Affirmative
Action Officer may approve the revi-
sion.

§906.4 Formulation of affirmative ac-
tion plan.

(a) The developer, in formulating the
Affirmative Action Plan, should con-
sider all phases of development from
establishment of the development team
to operation and management of the
development project including each
component of the project (e.g., hotel,
retail, office, residential). The devel-
oper should also consider the personnel
profile of project contractors, sub-
contractors.

(b) For each phase and each compo-
nent, the developer should give consid-
eration to creating business and em-
ployment opportunities and committed
opportunities in the following:

(1) Equity participation;

(2) Professional and technical serv-
ices such as legal, architectural, engi-
neering, and financial;

(3) Purchasing materials and supplies
in connection with construction and
operation;

(4) Contracting for construction, op-
eration, and maintenance; and,

(5) Financing, including construction
and permanent financing, and other fi-
nancial and banking services.

§906.5 Administration of affirmative
action plan.

(a) The developer shall appoint an Af-
firmative Action Officer, and for
projects exceeding $10 million in cost,
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the person appointed must have affirm-
ative action as a primary responsi-
bility.

(b) The developer shall report to the
Corporation periodically its progress in
meeting the goals and timetables in its
Affirmative Action Plan with respect
to its contracting and purchasing plan,
leasing plan, and committed opportuni-
ties. In meeting the reporting require-
ments the developer shall:

(1) Count an individual only once for
reporting purposes;

(2) Count an individual in the first
appropriate category as follows:

(i) Minority Group Member;

(ii) Handicapped Person;

(iii) Woman;

(iv) Vietnam Era Veteran;

(3) Report the dollar amount of con-
tracts and purchases from minority
owned businesses including sub-
contracts;

(4) In the event 10 percent or more of
the dollar amount of a contract, sub-
contract, or purchase from a minority
owned business is performed by other
than a minority owned business, the
developer shall report only the dollar
amount performed by the minority
owned business.

§906.6 Implementation.

(a) Each developer’s Affirmative Ac-
tion Plan will be incorporated into the
real estate agreement between the de-
veloper and the Corporation.

(b) Each developer shall include a
clause requiring a contracting and pur-
chasing plan and a personnel plan in
any contract exceeding $500,000.

(c) Each developer should consider
including a clause requiring a con-
tracting and purchasing plan and a per-
sonnel plan in any contract less than
$500,000.

(d) In order that the Corporation may
be of assistance, and to the extent
practical, the developer shall notify
the Corporation’s Affirmative Action
Officer of any failure to meet the ap-
proved Affirmative Action Plan.

(e) The Corporation, at the request of
the developer, shall provide the devel-
oper with assistance for meeting the
goals set forth in the Affirmative Ac-
tion Plan. Such assistance may be pro-
vided in the form of lists of minority
enterprises, sources for recruiting and
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advertising, as well as other available
information.

§906.7 Incentives.

(a) At the request of the developer,
the Corporation may agree to deferral
of a portion of rental, not to exceed 50
percent, during construction and dur-
ing the first year of operation fol-
lowing construction of any phase of the
development project. Allowable rent
deferral during the construction phase
will be two percent of the total base
rent for each one percent of the value
of all construction contracts which
have been awarded to Minority Owned
Businesses, not to exceed 50 percent.
Rent deferral during the first year of
operation following construction of
any phase of the development project
will be four percent for each one per-
cent of total equity owned by minority
group members, minority owned busi-
nesses, and women.

(b) Following review of Affirmative
Action reports submitted to the Cor-
poration pursuant to §906.5(b), the Cor-
poration will determine the developer’s
compliance with the goals set forth in
the approved Affirmative Action Plan.
Compliance with the goals established
in the Plan will be measured by adding
the percentages reported including
overages in each category and dividing
that by the number of categories cov-
ered in the Plan.

(c) If 75 percent compliance is not
achieved during any rent deferral pe-
riod, the Corporation will afford the de-
veloper 120 days to achieve at least
that level of compliance. If, at the end
of that 120 day period, 75 percent com-
pliance is not achieved, all rental de-
ferral, together with interest, will be
due and payable to the Corporation on
the 10th day following receipt of writ-
ten notice that payment of the deferred
rent has been accelerated.

§906.8 Review and monitoring.

The Corporation, either by its em-
ployees, consultants, or other govern-
ment agency, shall analyze and mon-
itor compliance with the developer’s
approved Affirmative Action Plan. The
Corporation shall rely on the reports
submitted by the developer. However:
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(a) Further investigation by the Cor-
poration may be undertaken if prob-
lems are brought to the attention of
the Corporation through any reliable
source, or if any formal complaints are
filed against the developer that relate
to performance of the Affirmative Ac-
tion Plan; and

(b) The Corporation reserves the
right to audit the records of the devel-
oper that pertain to any report sub-
mitted to the Corporation.

§906.9 Voluntary compliance.

The Corporation will encourage any
individual or entity not described in
§906.1(c) or (d) to submit and adopt an
Affirmative Action Plan on any devel-
opment project for which the Corpora-
tion’s review and approval is required
to determine conformity of the devel-
opment project with The Pennsylvania
Avenue Plan—1974. Any such Affirma-
tive Action Plan should accompany the
development plans.

§906.10 Confidentiality.

All information submitted to the
Corporation pursuant to this subpart A
will be kept confidential, except as
availability to the public may be re-
quired by the Freedom of Information
Act.

Subpart B [Reserved]

EXHIBIT A TO PART 906—SUGGESTED
MINIMUM GUIDELINES AND GOALS

The following are suggested for consider-
ation by developers in formulation of min-
imum affirmative action goals for the devel-
opment parcel:

(a) Equity participation—10 percent par-
ticipation by minority group members,
women, and minority owned businesses as in-
vestors in ownership of the development par-
cel.

(b) Contracts for professional and technical
services—20 percent of the dollar value of the
contracts to minority owned businesses.

(c) Persons providing professional or tech-
nical services—20 percent should be minority
group members, women, handicapped per-
sons, or Vietnam era veterans.

(d) Construction contracting—15 percent of
the total dollar value to minority owned
businesses. (In order to accomplish this goal,
the developer must require that any prime
contractor show at least 15 percent minority
subcontractors unless the prime contractor
is a minority contractor.)
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(e) Construction employment should com-
ply with the Washington Plan as a min-
imum.

(f) Purchasing—20 percent of the dollar
value of all purchases of materials and sup-
plies to minority owned businesses.

(g) Hotel employment—20 percent of all
hotel employees, 15 percent of all personnel
earning an excess of $2,000 a month (in 1978
dollars), and 60 percent of trainees for hotel
positions should be minority group members,
women, handicapped persons, or Vietnam era
veterans.

(h) Leasing of space—15 percent of the re-
tail space should be targeted for minority
enterprises.

(i) Committed opportunities—should be
created for professional, technical, construc-
tion, hotel, or other type operations where
the representation of minority group mem-
bers, women, or handicapped persons in a
field is inconsistent with the demographic
profile of the Washington metropolitan area.

EXHIBIT B TO PART 906—GUIDELINES FOR
ESTABLISHING STRATEGY TO IMPLE-
MENT AFFIRMATIVE ACTION PER-
SONNEL PLAN

The following are suggested as the types of
activities to be considered in the develop-
ment of strategies for the affirmative action
personnel plan:

(1) ““Vigorous” searching for qualified mi-
nority and women applicants for job open-
ings in professional and managerial posi-
tions, often including recruitment visits to
educational institutions with large minority
or female enrollments.

(2) Wide dissemination of affirmative ac-
tion policy in advertisements and employ-
ment literature.

(3) Utilization of minority media in re-
cruitment advertisements.

(4) Notification of job openings to minority
community organizations and associations.

(5) Listing of all employment openings
with compensation of under $20,000 per year
at a local office of the State Employment
Service (or union hiring hall when union
labor is required).

(6) Periodic review of minority, female,
Vietnam era veteran, and handcapped em-
ployees to identify underutilized and unuti-
lized skills and knowledge as well as oppor-
tunities for reassignment.

(7) Utilization of merit promotion and on-
the-job training programs to create career
ladders or otherwise qualify minority, fe-
male, Vietnam era veteran, and handicapped
employees for advancement.
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PART 907—ENVIRONMENTAL
QUALITY

Sec.
907.1
907.2

Policy.

Purpose.

907.3 Definitions.
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official.

907.5 Specific responsibilities of designated
Corporation official.

907.6 Major decision points.

907.7 Determination of requirement for EIS.

907.8 Actions that normally require an EIS.

907.9 Preparation of an EIS.

907.10 Categorical exclusions.

907.11 Actions that normally require an en-
vironmental assessment.

907.12 Preparation of an environmental as-
sessment.

907.13 Public involvement.

907.14 Corporation decision making proce-
dures.
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posals.

907.16 Actions where lead Agency designa-
tion is necessary.

APPENDIX A TO PART 907
AUTHORITY: 40 U.S.C. 875(8); 42 U.S.C. 4321.

SOURCE: 47 FR 8768, Mar. 2, 1982, unless oth-
erwise noted.

§907.1 Policy.

The Pennsylvania Avenue Develop-
ment Corporation’s policy is to:

(a) Use all practical means, con-
sistent with the Corporation’s statu-
tory authority, available resources,
and national policy, to protect and en-
hance the quality of the human envi-
ronment;

(b) Ensure that environmental fac-
tors and concerns are given appropriate
consideration in decisions and actions
by the Corporation;

(c) Use systematic and timely ap-
proaches which will ensure the inte-
grated use of the natural and social
sciences and environmental design arts
in planning and decision making which
may have an impact on the human en-
vironment;

(d) Develop and utilize ecological and
other environmental information in
the planning and development of
projects implementing the Plan;

(e) Invite the cooperation and en-
courage the participation, where appro-
priate, of Federal, District of Colum-
bia, and regional authorities and the
public in Corporation planning and de-

36 CFR Ch. IX (7-1-11 Edition)

cision-making processes, which affect
the quality of the human environment;
and

(f) Minimize any possible adverse ef-
fects of Corporation decisions and ac-
tions upon the quality of the human
environment.

§907.2 Purpose.

These regulations are prepared to
supplement Council on Environmental
Quality Regulations for implementing
the procedural provisions of the Na-
tional Environmental Policy Act of
1969, as amended, and describe how the
Pennsylvania Avenue Development
Corporation intends to consider envi-
ronmental factors and concerns in the
Corporation’s decision making process.

§907.3 Definitions.

(a) CEQ Regulations means the regu-
lations for implementing the proce-
dural provisions of the National Envi-
ronmental Policy Act of 1969 as pro-
mulgated by the Council on Environ-
mental Quality, Executive Office of the
President, appearing at 40 CFR parts
1500-1509 (43 FR 55978-56007) and to
which this part is a supplement.

(b) The Act of October 27, 1972 or Act
means the Pennsylvania Avenue Devel-
opment Corporation Act of 1972, Pub.
L. 92-578, October 27, 1972, 86 Stat. 1266
(40 U.S.C. 871).

(c) The Plan means The Pennsylvania
Avenue Plan—1974, prepared by the
Pennsylvania Avenue Development
Corporation pursuant to the Act of Oc-
tober 27, 1972.

(d) The Corporation means the Penn-
sylvania Avenue Development Corpora-
tion, a wholly owned government cor-
poration of the United States created
by the Act of October 27, 1972.

(e) Board of Directors means the gov-
erning body of the Corporation in
which the powers and management of
the Corporation are vested by the Act
of October 27, 1972.

(f) EIS means an environmental im-
pact statement as defined in §1508.11 of
the CEQ Regulations.

(g) Final EIS means The Final Envi-
ronmental Impact Statement, dated
September 1974, prepared by the Cor-
poration on The Pennsylvania Avenue
Plan—1974.
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(h) Development Area means the area
under the Corporation’s jurisdiction as
specified in section 2(f) of the Act of
October 27, 1972 and for which The Plan
has been prepared and will be imple-
mented by the Corporation.

(i) Decision Maker means the Board of
Directors, unless a delegation to the
Chairman, a member or committee of
the Board of Directors, or the Execu-
tive Director has been made by the By-
laws of the Corporation, a resolution of
the Board of Directors, or an appro-
priate written delegation of authority.

(j) Private Developer means an indi-
vidual, firm, joint venture, or other en-
tity other than the Corporation which
seeks to construct, reconstruct, reha-
bilitate, or restore real property within
the development area.

(k) Other terms used in this part are
defined in 40 CFR part 1508 of the CEQ
Regulations.

§907.4 Designation of responsible Cor-
poration official.

The Development Director is the Cor-
poration official responsible for imple-
mentation and operation of the Cor-
poration’s policies and procedures on
environmental quality and control.

§907.5 Specific responsibilities of des-
ignated Corporation official.

(a) Coordinate the formulation and
revision of Corporation policies and
procedures on matters pertaining to
environmental protection and enhance-
ment.

(b) Establish and maintain working
relationships with relevant govern-
ment agencies concerned with environ-
mental matters.

(c) Develop procedures within the
Corporation’s planning and decision-
making processes to ensure that envi-
ronmental factors are properly consid-
ered in all proposals and decisions in
accordance with this part.

(d) Develop, monitor, and review the
Corporation’s implementation of
standards, procedures, and working re-
lationships for protection and enhance-
ment of environmental quality and
compliance with applicable laws and
regulations.

(e) Monitor processes to ensure that
the Corporation’s procedures regarding

§907.6

consideration of environmental quality
are achieving their intended purposes.

(f) Advise the Board of Directors, of-
ficers, and employees of the Corpora-
tion of technical and management re-
quirements of environmental analysis,
of appropriate expertise available, and,
with the assistance of the Office of the
General Counsel, of relevant legal de-
velopments.

(g) Monitor the consideration and
documentation of the environmental
aspects of the Corporation’s planning
and decisionmaking processes by ap-
propriate officers and employees of the
Corporation.

(h) Ensure that all environmental as-
sessments and, where required, all
EIS’s are prepared in accordance with
the appropriate regulations adopted by
the Council on Environmental Quality
and the Corporation, and are submitted
with all proposed legislation.

(i) Consolidate and transmit to ap-
propriate parties the Corporation’s
comments on EIS’s and other environ-
mental reports prepared by other agen-
cies.

(j) Acquire information and prepare
appropriate reports on environmental
matters required of the Corporation.
Information collection activities will
be conducted in accordance with the
Paperwork Reduction Act of 1980 and
approval of OMB will be obtained prior
to commencing such activities.

(k) Coordinate Corporation efforts to
make available to other parties infor-
mation and advice on the Corporation’s
policies for protecting and enhancing
the quality of the environment.

§907.6 Major decision points.

(a) The possible environmental ef-
fects of a proposed action or project
must be considered along with tech-
nical, economic, and other factors
throughout the decisionmaking proc-
ess. For most Corporation projects
there are three distinct stages in the
decision making process:

(1) Conceptual or preliminary stage;

(2) Detailed planning or final ap-
proval stage;

(3) Implementation stage.

(b) Environmental review will be in-
tegrated into the decision making
process of the Corporation as follows:
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(1) During the conceptual or prelimi-
nary approval study stage, the respon-
sible Corporation official shall deter-
mine whether the proposed action or
project is one which is categorically
excluded, requires an environmental
assessment or an EIS.

(2) Prior to proceeding from the con-
ceptual or preliminary approval stage
to the detailed planning or final ap-
proval stage, an environmental assess-
ment and the determination as to
whether an EIS is required must be
completed.

(3) An EIS, if determined necessary,
must be completed and circulated prior
to the decision to proceed from the de-
tailed planning stage to implementa-
tion.

§907.7 Determination of requirement
for EIS.

Determining whether to prepare an
environmental impact statement is the
first step in applying the NEPA proc-
ess. In deciding whether to prepare an
environmental impact statement, the
responsible Corporation official will de-
termine whether the proposal is one
that:

(a) Normally requires an environ-
mental impact statement.

(b) Normally does not require either
an environmental impact statement or
an environmental assessment (categor-
ical exclusion).

(c) Normally requires an environ-
mental assessment, but not necessarily
an environmental impact statement.

§907.8 Actions that normally require
an EIS

PADC shall perform or have per-
formed an environmental assessment
to determine if a proposal requires an
environmental impact statement. How-
ever, it may be readily apparent that a
proposed action will have a significant
impact on the environment; in such
cases, an environmental assessment is
not required and PADC will imme-
diately begin to prepare or have pre-
pared the environmental impact state-
ment. To assist in determining if a pro-
posal or action normally requires the
preparation of an environmental im-
pact statement, the following criteria
and categories of action are provided.
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(a) Criteria. Criteria used to deter-
mine whether or not actions or pro-
posals may significantly affect the en-
vironment and therefore require an en-
vironmental impact statement are de-
scribed in 40 CFR 1508.27 of the CEQ
Regulations and as follows:

(1) Buildings or facades designated
for retention in the Plan will be ad-
versely affected by the proposal or ac-
tion.

(2) Traffic generated by the proposal
or action would represent a substantial
increase over the traffic projections as-
sessed in the Final EIS in the average
daily traffic volume on avenues and
streets within the Development Area
or its environs;

(3) Air quality in the Development
Area and its environs would be sub-
stantially affected by the proposal or
action based upon the District of Co-
lumbia’s adopted standard for hydro-
carbons and carbon monoxide;

(4) Solid waste disposal generated by
a project of the Corporation or of a de-
veloper who is constructing, recon-
structing, or rehabilitating that
project, would have an adverse effect
on the capacity of the relevant solid
waste disposal facility and compliance
with ‘‘Solid Waste Management Guide-
lines’’ of the U.S. Environmental Pro-
tection Agency and related local and
regional controls;

(5) Public utilities have insufficient
capacity to provide reliable service to
a project within the Development Area;
and

(6) A project will be inconsistent with
major elements of the Zoning Regula-
tions of the District of Columbia as
they are applicable to the Development
Area.

(b) Categories of action. The following
categories of action normally require
an environmental impact statement:

(1) Amendments or supplements to
the Plan that constitute a ‘‘substantial
change” to the Plan as defined in 40
U.S.C. 874(c) of the Act.

(2) Acquisition or disposal of real
property by the Corporation not related
to any specific decision, plan, or pro-
gram adopted by the Board of Directors
of the Corporation for which an envi-
ronmental assessment or an assess-
ment and an EIS has been prepared.
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(3) Legislative proposals made to
Congress.

(4) Funding and/or construction by
the Corporation or its agents or rep-
resentatives of any building, if that ac-
tivity is not consistent with the Plan
and the Final EIS.

§907.9 Preparation of an EIS.

(a) Notice of intent. When PADC de-
cides to prepare an environmental im-
pact statement, it shall publish a no-
tice of intent in the FEDERAL REGISTER
in accordance with 40 CFR 1501.7 and
1508.22 of the CEQ Regulations.

(b) Preparation. After determining
that an environmental impact state-
ment will be prepared and publishing
the notice of intent, PADC will begin
to prepare or have prepared the envi-
ronmental impact statement. Proce-
dures for preparing the environmental
impact statement are set forth in 40
CFR part 1502, CEQ Regulations.

(c) Supplemental environmental impact
statements. PADC may supplement a
draft or final environmental impact
statement at any time. PADC shall
prepare a supplement to either the
draft or final environmental impact
statement when (1) substantial changes
are proposed to an action contained in
the draft or final EIS that are relevant
to environmental concerns or there are
significant new circumstances or infor-
mation relevant to environmental con-
cerns and bearing on the proposed ac-
tion or its impacts; or (2) actions are
proposed which relate or are similar to
other action(s) taken or proposed and
that together will have a cumulatively
significantly impact on the environ-
ment.

§907.10 Categorical exclusion.

The CEQ Regulations provide for the
categorical exclusion (40 CFR 1508.4) of
actions that do not individually or cu-
mulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact state-
ment is required for such actions.

(a) Criteria. Criteria used to deter-
mine those categories of action that
normally do not require either an envi-
ronmental impact statement or an en-
vironmental assessment include:

§907.11

(1) The action or proposal is con-
sistent with the Plan or the Act, and
the environmental effects have been
previously analyzed in the Final EIS, a
supplement thereto, or in an environ-
mental assessment or an EIS pre-
viously prepared; or

(2) The total estimated cost directly
attributable to the action or proposal
does not exceed $500,000; or

(3) The action or proposal is related
solely to internal administrative oper-
ations of the Corporation.

(b) List of categorical exclusions. Cat-
egories of action, identified in appendix
A (attached) have been determined by
PADC to have no significant effect on
the human environment and are there-
fore categorically excluded from the
preparation of environmental impact
statements and environmental assess-
ments.

(c) Changes to the list of categorical ex-
clusion. (1) The PADC List of Categor-
ical Exclusion will be continually re-
viewed and refined as additional cat-
egories are identified and as experience
is gained in the categorical exclusion
process.

(2) Additional categories of exclusion
identified will be submitted to the
Chairman of the Board of Directors for
review and approval, and for amend-
ments to this part, following public
comment and review by the Council on
Environmental Quality.

§907.11 Actions that normally require
an environmental assessment.

If a proposal or action is not one that
normally requires an environmental
impact statement, and does not qualify
for categorical exclusion, PADC will
prepare or have prepared an environ-
mental assessment.

(a) Criteria. Criteria used to deter-
mine those categories of action that
normally require an environmental as-
sessment, but not necessarily an envi-
ronmental impact statement, include:

(1) Potential for minor degradation of
environmental quality;

(2) Potential for cumulative impact
on environmental quality; and

(3) Potential for impact on protected
resources.

(b) Categories of action. The following
categories of action normally require
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the preparation of an environmental
assessment.

(1) Amendments to the Plan that do
not constitute a ‘‘substantial change”
to the Plan.

(2) Regulations promulgated by the
Corporation that have significant envi-
ronmental impact on the public or per-
sons residing in the development area
including businesses.

(3) Development proposals submitted
to the Corporation by private devel-
opers that are consistent with the Plan
and General Guidelines prepared by the
Corporation.

(4) Activities related to the Public
Improvements Program of the Corpora-
tion for which no previous environ-
mental assessment or EIS has been pre-
pared.

(5) Contracts, work authorizations,
and master agreements related to and
implementing programs, policies, and
proposals not categorically excluded
and for which no environmental assess-
ments or for which no environmental
assessment and EIS have been pre-
viously prepared.

(6) Street closures and other re-
arrangements of public space which
were not covered in the Plan or the
Final EIS.

(7) Acquisition/disposal of personal
property by the Corporation not re-
lated to any specific decision, plan, or
program adopted by the Board of Direc-
tors of the Corporation for which an
environmental assessment or an envi-
ronmental assessment and an EIS is re-
quired to be prepared.

(8) Proposed construction of any pub-
lic building within the development
area by any executive agency of the
United States Government, any agency
or department of the District of Colum-
bia Government, or any other public or
quasi-public entity.

§907.12 Preparation of an environ-
mental assessment.

(a) When to prepare. PADC will begin
the preparation of an environmental
assessment as early as possible after it
is determined by the responsible cor-
poration official to be required. PADC
may prepare an environmental assess-
ment at any time to assist planning
and decision-making.
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(b) Content and format. An environ-
mental assessment is a concise public
document used to determine whether
to prepare an environmental impact
statement. An environmental assess-
ment aids in complying with the Act
when no environmental impact state-
ment is necessary, and it facilitates
the preparation of an environmental
impact statement, if one is necessary.
The environmental assessment shall
contain brief discussions of the fol-
lowing topics:

(1) Purpose and need for the proposed
action.

(2) Description of the proposed ac-
tion.

(3) Alternatives considered, including
the No Action alternative.

(4) Environmental effects of the pro-
posed action and alternative actions.

(5) Listing of agencies, organizations
or persons consulted.

(6) In preparation of the environ-
mental assessment, the most impor-
tant or significant environmental con-
sequences and effects on the areas list-
ed below should be addressed. Only
those areas which are specifically rel-
evant to the particular proposal should
be addressed. Those areas should be ad-
dressed in as much detail as is nec-
essary to allow an analysis of the alter-
natives and the proposal. The areas to
be considered are the following:

(i) Natural/ecological features (such
as floodplain, wetlands, coastal zones,
wildlife refuges, and endangered spe-
cies);

(ii) Air quality;

(iii) Sound levels;

(iv) Water supply, wastewater treat-
ment and water runoff;

(v) Energy requirements and con-
servation;

(vi) Solid waste;

(vii) Transportation;

(viii) Community facilities and serv-
ices;

(ix) Social and economic;

(x) Historic and aesthetic; and

(xi) Other relevant factors.

(c) Finding of no significant impact. If
PADC completes an environmental as-
sessment and determines that an envi-
ronmental impact statement is not re-
quired, then PADC shall prepare a find-
ing of no significant impact. The find-
ing of no significant impact shall be
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made available to the public by PADC
as specified in 40 CFR 1506.6 of the CEQ
Regulations.

§907.13 Public involvement.

Interested persons may obtain infor-
mation concerning any pending EIS or
any other element of the environ-
mental review process of the Corpora-
tion by contacting the Public Informa-
tion Officer of the Corporation, 1331
Pennsylvania Avenue, NW, Suite 1220
North, Washington, DC 20004, telephone
(202) 566-1218.

[47 FR 8768, Mar. 2, 1982, as amended at 50 FR
45824, Nov. 4, 1985]

§907.14 Corporation decision making
procedures.

To ensure that at major decision
making points all relevant environ-
mental concerns are considered by the
Decision Maker, the following proce-
dures are established.

(a) An environmental document, i.e.,
the EIS, Environmental Assessment,
Finding of No Signficant Impact, or
Notice of Intent, in addition to being
prepared at the earliest point in the de-
cision making process, shall accom-
pany the relevant proposal or action
through the Corporation’s decision
making process to ensure adequate
consideration of environmental fac-
tors.

(b) The decision maker shall consider
in its decision making process only
those decision alternatives discussed in
the relevant environmental documents.
Also, where an EIS has been prepared,
the decision maker shall consider all
alternatives described in the EIS. A
written record of the consideration of
alternatives during the decision mak-
ing process shall be maintained.

(c) Any environmental document pre-
pared for a proposal or action shall be
made part of the record of any formal
rulemaking by the Corporation.

§907.15 Approval of private develop-
ment proposals.

(a) Each development proposal sub-
mitted by a private developer to the
Corporation for its approval, unless
categorically excluded, shall require,
at a minimum, an environmental as-
sessment.

§907.16

(b) The Board of Directors may not
take any approval action on a sub-
mitted development proposal of a pri-
vate developer until such time as the
appropriate environmental review has
been prepared and submitted to the
Board of Directors.

(c) At a minimum, and as part of any
submission made by a private devel-
oper to the Board of Directors for its
approval, a private developer shall
make available data and materials con-
cerning the development proposal suffi-
cient to permit the Corporation to
carry out its responsibilities on envi-
ronmental review. When requested, the
developer shall provide additional in-
formation that the Corporation be-
lieves is necessary to permit it to sat-
isfy its environmental review func-
tions.

(d) As part of a development proposal
submission, a private developer may
submit an environmental assessment
on its development proposal.

(e) Where the responsible Corpora-
tion official determines that the prepa-
ration of an EIS is required, the EIS
shall be prepared in accordance with
part 1502 of the CEQ Regulations. The
responsible Corporation official may
set time limits for environmental re-
view appropriate to each development
proposal, consistent with CEQ Regula-
tions 40 CFR 1601.8 and 1506.10.

(f) The responsible Corporation offi-
cial shall at the earliest possible time
ensure that the Corporation com-
mences its environmental review on a
proposed development project and shall
provide to a private developer any poli-
cies or information deemed appropriate
in order to permit effective and timely
review by the Corporation of a develop-
ment proposal once it is submitted to
the Board of Directors for approval.
The official shall designate, for the
benefit of the developer, staff members
of the Corporation to advise the devel-
oper with regard to information that
may be required in order to accomplish
the Corporation’s environmental re-
view.

§907.16 Actions where lead Agency
designation is necessary.

(a) Consistent with CEQ Regulations,

§1501.5, where a proposed action by the

Corporation involves one or more other
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Federal agencies, or where a group of
actions by the Corporation and one or
more other Federal agencies are di-
rectly related to each other because of
their functional interdependence or
geographical proximity, the Corpora-
tion will seek designation as lead agen-
cy for those actions that directly re-
late to implementation of the Plan and
those actions that relate solely to the
Development Area.

(b) For an action that qualifies as
one for which the Corporation will seek
designation as lead agency, the Cor-
poration will promptly consult with
the appropriate Federal agencies such
as the National Capital Planning Com-
mission, the Department of the Inte-
rior, and the General Services Adminis-
tration to establish lead agency and co-
operating agency designations.

APPENDIX A TO PART 907

(a) Specific Corporation actions categori-
cally excluded from the requirements for en-
vironmental assessment and an EIS are:

(i) Personnel actions;

(ii) Administrative actions and operations
directly related to the operation of the Cor-
poration (e.g., purchase of furnishings, serv-
ices, and space acquisition for the Corpora-
tion offices);

(iii) Property management actions related
to routine maintenance, operation, upkeep,
etc., of real property owned by the Corpora-
tion;

(iv) Review of permit applications relating
to minor development activities in the De-
velopment Area (sign approval, interior ren-
ovations, minor exterior changes to facade,
etc.);

(v) Promulgation of development general
and square guidelines that implement the
Plan as covered by the Final EIS;

(vi) Contracts, work authorizations, pro-
curement actions directly related to and im-
plementing proposals, programs, and master
agreements for which an environmental as-
sessment or an environmental assessment
and an EIS have been prepared, or which are
related to administrative operation of the
agency;

(vii) Acquisition/disposal by lease, ease-
ment, or sale of real and personal property
owned by the Corporation subsequent to and
implementing a prior decision of the Board
of Directors for which an environmental as-
sessment or an assessment and an EIS were
prepared;

(viii) Activities directly related to and im-
plementing the Public Improvements Pro-
gram of the Corporation approved by the
Board of Directors, and which are covered by
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a previously prepared environmental assess-
ment or an environmental assessment and an
EIS;

(ix) Demolition actions preparatory for de-
velopment by the Corporation, other public
agencies, or private developers subsequent to
approval of development proposals made by
the Board of Directors;

(x) Development proposal identical to the
requirements of the Plan and which was in-
cluded in an EIS previously prepared.

(b) An action which falls into one of the
above categories may still require the prepa-
ration of an EIS or environmental assess-
ment if the designated corporation official
determines it meets the criteria stated in
§907.8(a) or involves extraordinary cir-
cumstances that may have a significant en-
vironmental effect.

PART 908—POLICY AND PROCE-
DURES TO FACILITATE THE RETEN-
TION OF DISPLACED BUSINESSES
AND RESIDENTS IN THE PENNSYL-
VANIA AVENUE DEVELOPMENT
AREA

Subpart A—General

Sec.

908.1 Policy.
908.2 Purpose.
908.3 Definitions.

Subpart B—Preferential Right To Relocate

908.10 Criteria of Qualified Persons.

908.11 List of Qualified Persons.

908.12 Retention on the List of Qualified
Persons.

908.13 Rights of Qualified Persons.

908.14 Requirements placed on developers
that have acquired or leased real prop-
erty from the Corporation.

908.15 Requirements placed on developers
that have not acquired or leased real
property from the Corporation.

Subpart C [Reserved]

Subpart D—Review Procedure

908.30
908.31
908.32
908.33

AUTHORITY: 40 U.S.C. 874(e); 40 U.S.C. 875(8);
40 U.S.C. 877(d).

SOURCE: 48 FR 55459, Dec. 13, 1983, unless
otherwise noted.

Request for review.

Time for filing request for review.
Review procedures.

Final determination.
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Subpart A—General

§908.1 Policy.

One of the goals of The Pennsylvania
Avenue Plan—1974, as amended, (The
Plan) is the reduction of hardships ex-
perienced by businesses and residents
within the development area of the
Pennsylvania Avenue Development
Corporation (the Corporation) when
they are displaced as a result of imple-
mentation of The Plan. It is the policy
of the Corporation to provide displaced
businesses and residents with a pref-
erential opportunity to relocate within
the development area so that they may
share in the benefits brought to the
area by the implementation of The
Plan. This rule shall not be construed
to affect the eligibility, rights or re-
sponsibilities of persons who may be
entitled to benefits provided under the
Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 as implemented by the Corpora-
tion (36 CFR part 904).

§908.2 Purpose.

The purpose of this rule is to:

(a) Provide a meaningful opportunity
to businesses displaced by the Corpora-
tion’s program to return to, or remain
in, the Development Area;

(b) Establish procedures and require-
ments for displaced occupants by which
they may establish and later exercise
their preferential right to return to the
Development Area;

(c) Establish procedures which the
Corporation and private Developers
must follow in providing Qualified Per-
sons with the opportunity to obtain
their preferential right to return to the
Development Area.

§908.3 Definitions.

The following definitions shall apply
to this part:

(a) Developer means a Person or team
of Persons that has received prelimi-
nary approval for a development pro-
posal or has been designated by the
Corporation as Developer pursuant to a
development competition.

(b) Development Area means the area
described in section 2 (f) of Pub. L. 92—
578, October 27, 1972, as amended (40
U.S.C. 871 (f)), and for which the Plan

§908.10

has been prepared and will be imple-
mented by the Corporation.

(c) List means the List of Qualified
Persons maintained by the Corporation
as provided in §908.11(a) of this rule.

(d) Newly developed space means any
leaseable part of a new building in the
Development Area upon which con-
struction was commenced after Octo-
ber 27, 1972 or an existing building in
the Development Area which after Oc-
tober 27, 1972 underwent substantial re-
modeling, renovation, conversion, re-
building, enlargement, extension or
major structural improvement, but not
including ordinary maintenance or re-
modeling or changes necessary to con-
tinue occupancy.

(e) Person means a partnership, com-
pany, corporation, or association as
well as an individual or family, but
does not include a department, agency,
or instrumentality of any Federal,
state, or local government.

(f) Previous location means the space
from which the Eligible Person was or
is being displaced as a result of the
Corporation’s or Developer’s acquisi-
tion of real property, or as a result of
receiving a written order to vacate
from the Corporation.

Subpart B—Preferential Right To
Relocate

§908.10 Criteria of Qualified Person.

Qualified Person is either

(a) A Person whose place of business
or residence was located in the Devel-
opment Area and was displaced from
its location by:

(1) The Corporation in connection
with the acquisition of fee title, or a
lesser interest, in the real property
containing such business or residence;
or

(2) A Developer in implementing a
development project in accordance
with the Plan; or

(b) A Person whose place of business
or residence is located in the Develop-
ment Area and who has received notice
of initiation of negotiations by the
Corporation for purchase of the real
property containing such business or
residence.
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§908.11 List of Qualified Persons.

(a) The Corporation shall develop and
maintain a List of Qualified Persons
who meet the criteria of Qualified Per-
son as defined in §908.10 and who ask to
be placed on that list.

(b) The Corporation shall notify each
occupant displaced by development
provided an address is available to the
Corporation, of this policy and the pro-
cedures to be followed for placement on
the List.

(c) A person who wishes to be in-
cluded on the List shall notify the Cor-
poration in writing to that effect. The
notice to the Corporation shall include:

(1) The address of the Previous Loca-
tion;

(2) A short statement indicating the
nature of the Qualified Person’s occu-
pancy:;

(3) The amounts and type of space oc-
cupied prior to displacement;

(4) A description of any specialized
equipment or unusual requirements for
occupancy; and

(5) A copy of the notice to vacate
from the Developer or notice of initi-
ation of negotiations from the Corpora-
tion if either of these was received by
the Qualified Person.

(d) The Corporation shall:

(1) Review the information furnished
by the Person including any notice;

(2) Request additional information, if
necessary to make a determination of
the Person’s qualifications;

(3) Determine whether the Person is
qualified to be listed, and if so place
the Person on the list; and

(4) Notify the Person of its deter-
mination.

(e) The Corporation urges that any
Person who wishes to be placed on the
List request such placement as soon as
the Person meets the criteria for Quali-
fied Person established in §908.10, and
all Persons are encouraged to do so no
later than one year of the time the
Person is displaced in order to increase
the opportunity to obtain Newly Devel-
oped Space. However, no Person shall
be denied placement on the List be-
cause such placement was not re-
quested within one year of displace-
ment.

36 CFR Ch. IX (7-1-11 Edition)

§908.12 Retention on the List of Quali-
fied Persons.

(a) Once placed on the List, the Cor-
poration shall keep a Person on the
List until:

(1) The Corporation receives a writ-
ten request from the Qualified Person
to be removed from the List;

(2) The Qualified Person is relocated
into or has a binding lease commit-
ment for Newly Developed Space;

(3) The Qualified Person sells, trans-
fers, or merges its interest in the dis-
placed business, unless after such
change in ownership Qualified Persons
have at least fifty-one percent of the
interest in the resulting business; or

(4) The Corporation receives a mail-
ing returned from the Post Office that
the Person is not located at the known
address and left no forwarding address,
provided that the Corporation shall re-
instate any such removed name if the
Person provides the Corporation with a
current address; or

(5) The Corporation ceases operations
upon completion of the Plan.

(b) A Qualified person relocated into
newly developed space, may only again
be placed on the List:

(1) If another branch of its business is
subsequently displaced from space
within the Development Area which is
not Newly Developed Space; and

(2) If all requirements of §908.10 of
the rule are met with regard to the
subsequent displacement.

§908.13 Rights of Qualified Persons.

(a) As provided in §§908.14(c) and
908.15(b), each Qualified Person on the
List shall receive notices of opportuni-
ties to occupy Newly Developed Space
as opportunities become available.

(b) As provided in §§908.14(d) and
908.15(c), each Qualified Person on the
List shall be notified of any subsequent
changes in the leasing plan which are,
in the Corporation’s opinion, major.

(c) Bach Qualified Person on the List,
who is interested in negotiating for oc-
cupancy of Newly Developed Space
shall, within two weeks after receiving
notice of a tenanting opportunity, pro-
vide written notice of its interest in
the tenanting opportunity to the De-
veloper, and furnish a copy of the writ-
ten notice to the Corporation.
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(d) Each Qualified Person on the List
who provides a written notice of inter-
est shall have ninety days following
the Developer’s receipt of the notice of
interest for exclusive negotiations with
the Developer for occupancy of the De-
veloper’s Newly Developed Space. Dur-
ing the ninety day period the Devel-
oper, subject to §§908.14 and 908.15 of
this rule, shall not negotiate tenanting
opportunities for the same Newly De-
veloped Space requested by the Quali-
fied Person with other than Qualified
Persons.

(e) A Qualified Person’s opportunity
to occupy Newly Developed Space shall
not be limited to the square on which
its previous location was situated but
extends throughout the Development
Area. Similarly, no Qualified Person
has an absolute right to return to the
square where previous location was sit-
uated.

(f) A Qualified Person’s opportunity
to occupy space may be exercised in
the Development Area at any time dur-
ing the Corporation’s existence, but
such opportunity may only be exer-
cised within Newly Developed Space.

(2) A Qualified Person has one oppor-
tunity to occupy Newly Developed
Space for each location in the Develop-
ment Area from which it is displaced.

(h) The Corporation cannot assure
any Qualified Person that it will be re-
located to Newly Developed Space.

§908.14 Requirements placed on devel-
opers that have acquired or leased
real property from the Corporation.

Developers who have acquired or
leased real property from the Corpora-
tion shall:

(a) Notify the Corporation, within six
months of the approval of the Devel-
oper’s building permit, of its leasing
plan and when it intends to begin seek-
ing tenants. The Developer shall in-
clude at least the following in its leas-
ing plan:

(1) The mix of uses and estimated
square footage for each use;

(2) The rentals to be charged by type
of use and location;

(3) The terms and conditions to be in-
cluded in the leases, including finan-
cial participation;

§908.14

(4) The selection criteria to be used
by either the Developer or its agents;
and

() The projected completion and oc-
cupancy dates.

(b) Notify the Corporation of any
changes in the Developer’s leasing
plan.

(c) Send registered letters to all
Qualified Persons on the List notifying
them that the developer is seeking ten-
ants and advising them that they have
two weeks to provide the developer
with written notice of their interest
and ninety days thereafter for exclu-
sive negotiations. This letter shall in-
clude a description of the mix of uses
in the project, the rentals to be
charged by type of use and location,
the terms and conditions to be included
in leases, the projected completion and
occupancy dates, and the selection cri-
teria to be used to choose tenants. The
Developer will furnish the Corporation
with an enumeration of the Qualified
Persons it has notified and a copy of
the letter and any attachments sent.

(d) Notify in writing each Qualified
Person whom the Developer has pre-
viously contacted of changes in the De-
veloper’s leasing plan which the Cor-
poration determines are major.

(e) Provide a ninety day period for
exclusive negotiations with Qualified
Persons, said period to commence with
the timely receipt by the Developer of
the written notice of interest from the
Qualified Person. During this period
the Developers shall:

(1) Negotiate tenanting opportunities
only with Qualified Persons who have
notified the Developer of their interest
in the opportunity;

(2) Not seek other potential tenants
or negotiate agreements to occupy the
Newly Developed Space requested by
Qualified Persons with anyone other
than those Qualified Persons who have
timely notified the Developer of their
interest in the opportunity, except
that a Developer may negotiate agree-
ments with equity partners in the
project who will become tenants or
with prime tenants; and

(3) Negotiate in good faith with inter-
ested Qualified Persons and seek to ac-
commodate them as tenants.

(f) Report to the Corporation at the
conclusion of the ninety day period of
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exclusive negotiations concerning the
results of its efforts. In particular the
developer shall:

(1) State the number of responses
which it received from Qualified Per-
sons;

(2) State the number of Qualified Per-
sons with whom it has reached agree-
ment and the name of each;

(3) State the number of Qualified Per-
sons with whom it is still negotiating
and the name of each; and

(4) Describe the Developer’s negotia-
tions with each Qualified Person in-
cluding a summary of each commu-
nication between the Developer and
each Qualified Person with whom
agreement has not been reached, the
Developer’s best offer to each Qualified
Person, the best offer of each Qualified
Person to the Developer, and the spe-
cific reasons why any Qualified Persons
did not meet the selection criteria.

(g) Report to the Corporation quar-
terly thereafter until the project is
fully leased or there are no more Quali-
fied Persons interested in leasing
space, whichever first occurs, con-
cerning the results of its nogotiations
with Qualified Persons. In particular
the Developer shall state:

(1) The number of Qualified Persons
with whom it has reached agreement
and the name of each;

(2) The percentage of square feet of
total leasable space which it has leased
to Qualified Persons; and

(3) A description of the Developer’s
negotiations with each Qualified Per-
son including a summary of each com-
munication between the Developer and
each Qualified Person with whom
agreement has not been reached, the
Developer’s best offer to each Qualified
Person, the best offer of each Qualified
Person to the Developer, and the spe-
cific reason why the Developer deter-
mines any Qualified Person did not
meet its selection criteria.

§908.15 Requirements placed on devel-
opers that have not acquired or
leased real property from the Cor-
poration.

The Corporation shall encourage De-
velopers that do not acquire or lease
real property from the Corporation to
lease to Qualified Persons.

36 CFR Ch. IX (7-1-11 Edition)

(a) While reviewing the Developer’s
preliminary or final plans, the Corpora-
tion shall explore the tenanting oppor-
tunities proposed by the Developer and
furnish the Developer with the List.

(b) The Corporation shall notify
those Qualified Persons on the List
who appear to be prospective tenants
for the available tenanting opportuni-
ties of this tenanting opportunity. To
the extent that such information is
available to the Corporation, these no-
tices shall specify the mix of uses in
the project, the rentals to be charged
by type of use and location, the terms
and conditions to be included in the
leases, the projected completion and
occupancy dates and the selection cri-
teria to be used in choosing tenants.

(c) The Corporation shall notify in
writing each Qualified Person whom it
has previously contacted of changes in
the Developer’s plan provided the Cor-
poration is informed of the changes and
determines the changes are major.

(d) The Corporation shall request
that the Developer make every effort
to lease space to Persons on the List
and to report to the Corporation the
names of those Qualified Persons who
have reached an agreement with the
Developer.

Subpart C [Reserved]

Subpart D—Review Procedure

§908.30 Request for review.

(a) Any Person aggrieved by a deter-
mination concerning placement or re-
tention on the List or any other right
under subpart B of this rule, may re-
quest that the determination be re-
viewed.

(b) The applicant’s request for re-
view, shall be in writing, shall state
the reasons for requesting review, and
shall describe the relief sought (includ-
ing all information the aggrieved per-
son believes to be relevant). The appli-
cant’s written request shall be sent to
the Director of Real Estate, Pennsyl-
vania Avenue Development Corpora-
tion, 1331 Pennsylvania Avenue, NW.,
Suite 1220 North, Washington, DC 20004.

[48 FR 55459, Dec. 13, 1983, as amended at 50
FR 45824, Nov. 4, 1985]
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§908.31 Time for filing request for re-
view.

Any person who files a request for re-
view must do so within one year of the
date of the determination for which re-
view is sought.

§908.32

(a) Upon receipt of a request for re-
view, the Director of Real Estate shall
compile all pertinent records main-
tained on the aggrieved person’s appli-
cation, including the following:

(1) Information on which the original
determination was based, including ap-
plicable regulations;

(2) Information submitted by the ap-
plicant including the request for review
and any information submitted in sup-
port of the application;

(3) Any additional information the
Director of Real Estate considers rel-
evant to a full and fair review of the
application and which he obtains by re-
quest, investigation or research.

(b) The Director of Real Estate shall
submit the complete file together with
a summary of the facts and issues in-
volved in the application to the Chair-
man of the Board of Directors of the
Corporation or his or her designee
(Chairman or designee) within 30 days of
receipt of the request for review.

(c) The Chairman may either review
the application or designate one or
more persons from the Board of Direc-
tors or from outside the Corporation to
review the claim. During review the
Chairman or designee(s) may consult
with the Corporation’s Office of Gen-
eral Counsel to obtain advice on legal
issues arising from the claim.

Review procedures.

§908.33 Final determination.

(a) The Chairman or designee(s) shall
make a final determination on the
claim within 45 days of receipt of the
file from the Director of Real EHstate.
The final determination shall be in the
form of Findings of Fact and Conclu-
sions of Law and shall be sent to the
aggrieved person and to the Director of
Real Estate.

(b) If the applicant is determined to
have been aggrieved, the Director of
Real Estate shall promptly take appro-
priate action in accordance with the
final determination.

§909.103

(c) A notice of the right to judicial
review shall be sent to the aggrieved
person with the final determination.

PART  909—ENFORCEMENT  OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE PENNSYLVANIA
AVENUE DEVELOPMENT COR-
PORATION

Sec.

909.101 Purpose.

909.102 Application.

909.103 Definitions.

909.104-909.109 [Reserved]

909.110 Self-evaluation.

909.111 Notice.

909.112-909.129 [Reserved]

909.130 General prohibitions against dis-
crimination.

909.131-909.139 [Reserved]

909.140 Employment.

909.141-909.148 [Reserved]

909.149 Program accessibility: Discrimina-
tion prohibited.

909.150 Program accessibility: Existing fa-
cilities.

909.1561 Program accessibility:
struction and alterations.

909.152-909.159 [Reserved]

909.160 Communications.

909.161-909.169 [Reserved]

909.170 Compliance procedures.

909.171-909.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 51 FR 22896, June 23, 1986, unless
otherwise noted.

New con-

§909.101 Purpose.

This part effectuates section 119 of
the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States
Postal Service.

§909.102 Application.
This part applies to all programs or
activities conducted by the agency.

§909.103 Definitions.

For purposes of this part, the term—
Assistant Attorney General means the
Assistant Attorney General, Civil
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§909.103

Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for per-
sons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDD’s), interpreters,
notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking Ilots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment.

As used in this definition, the phrase:

(1) Physical or mental impairment in-
cludes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and

lymphatic; skin; and endocrine; or
(ii) Any mental or psychological dis-
order, such as mental retardation, or-

36 CFR Ch. IX (7-1-11 Edition)

ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addiction and alocoholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by the agency as having
such an impairment.

Historic preservation programs means
programs conducted by the agency that
have preservation of historic properties
as a primary purpose.

Historic properties means those prop-
erties that are listed or eligible for
listing in the National Register of His-
toric Places or properties designated as
historic under a statute of the appro-
priate State or local government body.

Qualified handicapped person means—

(1) With respect to preschool, elemen-
tary, or secondary education services
provided by the agency, a handicapped
person who is a member of a class of
persons otherwise entitled by statute,
regulation, or agency policy to receive
education services from the agency.

(2) With respect to any other agency
program or activity under which a per-
son is required to perform services or
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to achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can acheive the purpose of the pro-
gram or activity without modifications
in the program or activity that the
agency can demonstrate would result
in a fundamental alteration in its na-
ture;

(3) With respect to any other pro-
gram or activity, a handicapped person
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity; and

(4) Qualified handicapped person is de-
fined for purposes of employment in 29
CFR 1613.702(f), which is made applica-
ble to this part by §909.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93-
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516, 88
Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Develop-
mental Disabilities Amendments of
1978 (Pub. L. 95-602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

Substantial impairment means a sig-
nificant loss of the integrity of finished
materials, design quality, or special
character resulting from a permanent
alteration.

§§909.104-909.109 [Reserved]

§909.110 Self-evaluation.

(a) The agency shall, by August 24,
1987, evaluate its current policies and
practices, and the effects thereof, that
do not or may not meet the require-
ments of this part, and, to the extent
modification of any such policies and
practices is required, the agency shall
proceed to make the necessary modi-
fications.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments
(both oral and written).

(c) The agency shall, until three
years following the completion of the

§909.130

self-evaluation, maintain on file and
make available for public inspection:
(1) A description of areas examined
and any problems identified, and
(2) A description of any modifications
made.

§909.111 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the programs or activities
conducted by the agency, and make
such information available to them in
such manner as the head of the agency
finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by section 504 and
this regulation.

§§909.112-909.129 [Reserved]

§909.130 General prohibitions against
discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
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§§909.131-909.139

qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or

(vi) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other
arrangments, utilize criteria or meth-
ods of administration the purpose or ef-
fect of which would—

(i) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination
under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to handicapped persons.

(6) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified handi-
capped persons to discrimination on
the basis of handicap, nor may the
agency establish requirements for the
programs or activites of licensees or
certified entities that subject qualified
handicapped persons to discrimination
on the basis of handicap. However, the

36 CFR Ch. IX (7-1-11 Edition)

programs or activities of entities that
are licensed or certified by the agency
are not, themselves, covered by this
part.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this part.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

§§909.131-909.139 [Reserved]

§909.140 Employment.

No qualified handicapped person
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

§§909.141-909.148 [Reserved]
§909.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§909.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

§909.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—
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(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by handicapped
persons;

(2) In the case of historic preserva-
tion programs, require the agency to
take any action that would result in a
substantial impairment of significant
historic features of an historic prop-
erty; or

(3) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§909.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods—(1) General. The agency
may comply with the requirements of
this section through such means as re-
design of equipment, reassignment of
services to accessible buildings, assign-
ment of aides to beneficiaries, home
visits, delivery of services at alternate
accessible sites, alteration of existing
facilities and construction of new fa-
cilities, use of accessible rolling stock,
or any other methods that result in
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The agency is not re-
quired to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The agency, in mak-

§909.150

ing alterations to existing buildings,
shall meet accessibility requirements
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151-4157), and any regula-
tions implementing it. In choosing
among available methods for meeting
the requirements of this section, the
agency shall give priority to those
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate.

(2) Historic preservation programs. In
meeting the requirements of §909.150(a)
in historic preservation programs, the
agency shall give priority to methods
that provide physical access to handi-
capped persons. In cases where a phys-
ical alteration to an historic property
is not required because of §909.150(a)(2)
or (a)@3), alternative methods of
achieving program accessibility in-
clude—

(i) Using audio-visual materials and
devices to depict those portions of an
historic property that cannot other-
wise be made accessible;

(ii) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot
otherwise be made accessible; or

(iii) Adopting other innovative meth-
ods.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
October 21, 1986, except that where
structural changes in facilities are un-
dertaken, such changes shall be made
by August 22, 1989, but in any event as
expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
February 23, 1987, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall
provide an opportunity to interested
persons, including handicapped persons
or organizations representing handi-
capped persons, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a min-
imum—
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(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

§909.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act (42 U.S.C. 4151-4157), as established
in 41 CFR 101-19.600 to 101-19.607, apply
to buildings covered by this section.

§§909.152-909.159 [Reserved]

§909.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, a program or ac-
tivity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf person (TDD’s) or equally ef-
fective telecommunication systems
shall be used.
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(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a funda-
mental alteration in the nature of a
program or activity or in undue finan-
cial and adminstrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with §909.160 would re-
sult in such alteration or burdens. The
decision that compliance would result
in such alteration or burdens must be
made by the agency head or his or her
designee after considering all agency
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity, and must be accom-
panied by a written statement of the
reasons for reaching that conclusion. If
an action required to comply with this
section would result in such an alter-
ation or such burdens, the agency shall
take any other action that would not
result in such an alteration or such
burdens but would nevertheless ensure
that, to the maximum extent possible,
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

§§909.161-909.169 [Reserved]

§909.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
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504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) The Executive Director shall be
responsible for coordinating implemen-
tation of this section. Complaints may
be sent to the General Counsel, Penn-
sylvania Avenue Development
Corporaton, 1331 Pennsylvania Avenue,
NW., Suite 1220 North, Washington, DC
20004-1730.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.

(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151-4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792), is not readily
accessible to and usable by handi-
capped persons.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.

(h) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter
required by §909.170(g). The agency
may extend this time for good cause.

(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

(j) The head of the agency shall no-
tify the complainant of the results of

Pt. 910

the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

(1) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

[61 FR 22894, 22896, June 23, 1986, as amended
at 51 FR 22894, June 23, 1986]

§§909.171-909.999 [Reserved]

PART 910—GENERAL GUIDELINES
AND UNIFORM STANDARDS FOR
URBAN PLANNING AND DESIGN
OF DEVELOPMENT WITHIN THE
PENNSYLVANIA AVENUE DEVEL-
OPMENT AREA

Subpart A—General

Sec.

910.1 Policy.

910.2 Purpose.

910.3 Program administration.

Subpart B—Urban Planning and Design
Concerns

910.10 General.

910.11 Comprehensive urban planning and
design.

910.12 Development density.

910.13 Urban design of Washington, DC.

910.14 Historic preservation.

910.15 New development design.

910.16 Land use.

910.17 Pedestrian circulation system.

910.18 Vehicular circulation and
systems.

storage

Subpart C—Standards Uniformly
Applicable to the Development Area

910.30 General.

910.31 High architectural quality.

910.32 Historic preservation.

910.33 Off-street parking.

910.34 Accommodations for the physically
handicapped.

910.35 Fine arts.
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910.36
910.37
910.38

Energy conservation.
Fire and life safety.
Building exterior illumination.

Subpart D—Glossary of Terms

910.50
910.51
910.52
910.53
910.54
910.55
910.56
910.57
910.58
910.59
910.60
910.61
910.62
910.63
910.64
910.65
910.66
910.67
910.68
910.69
910.70
910.71

AUTHORITY: Sec. 6(8) Pennsylvania Avenue
Development Corporation Act of 1972 (40
U.S.C. 875(8)).

SOURCE: 48 FR 36642, Aug. 23, 1982, unless
otherwise noted.

General.

Access.

Buildable area.
Building restriction line.
Build-to height.
Build-to line.
Coordinated planning area.
Curb-cut.
Development.
Development parcel.
Gross floor area.
Height of development.
The Plan.
Rehabilitation.
Replication.
Restoration.

Sidewalk setback.
Square guidelines.
Storefront.

Structural bay.

Vault.

Weather protection.

Subpart A—General

§910.1 Policy.

(a) The Pennsylvania Avenue Devel-
opment Corporation Act of 1972, Pub.
L. 92-578, October 27, 1972, (the Act), (40
U.S.C. 871 et seq.) established the Penn-
sylvania Avenue Development Corpora-
tion (the Corporation) with jurisdiction
over the Pennsylvania Avenue Develop-
ment Area (Development Area). The De-
velopment Area is generally described
as an area in Washington DC, bounded
by Pennsylvania Avenue, NW., on the
south, Hast Executive Drive on the
west, 3rd Street, NW., on the east, and
E and F Streets, NW., on the north.

(b) Prior to creation of the Corpora-
tion, the deterioration of the Develop-
ment Area had an adverse impact upon
the physical, economic, and social life
of Washington, DC. The Corporation
was created as the vehicle to develop,
maintain, and use the Development
Area in a manner suitable to its cere-
monial, physical, and historic relation-
ship to the legislative and executive
branches of the Federal government, to
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the governmental buildings, monu-
ments, memorials, and parks in and ad-
jacent to that area, and to the down-
town commercial core of Washington,
DC. The Corporation was directed to
prepare a development plan for the De-
velopment Area and to submit that
plan to the United States Congress.
Congress accepted that plan and di-
rected its implementation by the Cor-
poration. The Corporation through a
broad range of statutory powers has
begun this implementation process.

(c) The Pennsylvania Avenue Plan—
1974, as amended (the Plan) is a blue-
print for social, economic, and archi-
tectural rejuvenation of the Develop-
ment Area. Its goal is to make the De-
velopment Area once again a relevant
and contributing element of Wash-
ington, DC. With the implementation
of the Plan, the Development Area will
become a showpiece of the Nation’s
Capital, proudly displaying the suc-
cessful joint efforts of the Corporation,
other Federal and District of Columbia
government agencies, and private en-
trepreneurs.

(d) The Plan, containing the goals
and objectives for development, is sup-
plemented by various adopted policies
and programs of the Corporation. The
Plan, in conjunction with these policies
and programs, represents the basis
upon which the development and reju-
venation of the Development Area will
proceed, whether publicly or privately
inspired and accomplished. These poli-
cies and programs amplify, elaborate,
and refine the planning and urban de-
sign concepts expressed in the Plan.

§910.2 Purpose.

(a) Implementation of the Plan occurs
through two component actions: public
improvements construction and square
development. Public improvements
construction consists of implementa-
tion by the Corporation of the Public
Improvements Program which is a
comprehensive plan for the design and
construction of public amenities in
public spaces and selected thorough-
fares within the Development Area.
This program outlines the details of
roadway and sidewalk improvements,
public space configuration, and pedes-
trian amenities. Square development
consists of design and construction of
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development projects primarily on city
blocks, known as squares, within the
Development Area. These development
projects are generally pursued by pri-
vate entrepreneurs with varying de-
grees of participation and involvement
by the Corporation, through such
means as land assemblage and leasing.

(b) This part 910, together with the
Square Guidelines applicable to the co-
ordinated planning area, pertains solely
to square development and specifies
the controlling mechanism for imple-
mentation of the Plan required by
Chapter Six of the Plan.

§910.3 Program administration.

(a) This part 910, together with
Square Guidelines, described below, pro-
vides interested parties with the urban
planning and design information suffi-
cient to understand and participate in
the process of square development
within the Development Area.

(1) This part 910, General Guidelines
and Uniform Standards for Urban Plan-
ning and Design of Development, sets
forth the general planning and design
goals and objectives which govern the
implementation of the Plan, specifies
standards which are uniformly applica-
ble to all developments throughout the
Development Area, and provides a glos-
sary of defined terms applicable to this
part as well as Square Guidelines.

(2) Square Guidelines specifies detailed
urban planning and design require-
ments and recommendations which are
applicable to each particular coordi-
nated planning area, a coordinated plan-
ning area being a square, a portion of a
square, or a combination of squares.
These requirements and recommenda-
tions set forth intentions and refine-
ments of the Plan in light of the identi-
fied Planning and Design Concerns
specified in subpart B of this part 910.
Each set of Square Guidelines is adopted
by the Board of Directors, issued by
the Chairman, and is available, upon
request, at the Corporation’s office.

(3) Square Guidelines are developed in
the context of the existing environ-
ment. Several provisions in the Square
Guidelines are, therefore, established on
the basis of certain assumptions in
terms of existing buildings, a par-
ticular traffic pattern and roadway
configuration, a market condition for a

§910.3

particular land use, etc. In the event of
a major change or casualty which
would render it impossible or impracti-
cable to meet certain requirements of
Square Guidelines, the Corporation
would expect to develop and issue up-
to-date Square Guidelines. This state-
ment does not, of course, preclude the
Corporation from issuing amendments
to Square Guidelines from time to time
on any other basis.

(b) Pursuant to section 7(b) of the
Act, each proposal for development
within the Development Area must be
submitted to the Corporation to deter-
mine its consistency with the Plan. The
Corporation’s adopted development
policy, entitled ‘‘Development Policies
and Procedures,” sets forth the process
for this determination. In determining
whether a development proposal is con-
sistent with the Plan, the Corporation
shall review the proposal against all
adopted Corporation programs, poli-
cies, and regulations, including:

(1) This part 910.

(2) Square Guidelines.

(3) Development Policies and Proce-
dures.

(4) Historic Preservation Plan.

(5) Energy Guidelines.

(6) Side Street Improvements Pro-
gram.

(7) Policy on Environmental Quality
and Control (36 CFR part 907).

(8) Pennsylvania Avenue Lighting
Plan.

(9) Public Improvements Program.

(10) Affirmative Action Policy and
Procedure (36 CFR part 906).

(11) Policy and Procedures to Facili-
tate Successful Relocation of Busi-
nesses and Residents within the Penn-
sylvania Avenue Development Area.

(12) All other programs, policies, and
regulations that may be approved and
adopted by the Board of Directors from
time to time.

(c) Pursuant to the Act, Federal and
District of Columbia agencies and de-
partments may exercise such existing
authority and lawful powers over urban
planning and design features of develop-
ment as are consistent with the Plan.
No department or agency may release,
modify, or depart from any feature of
the Plan without the prior approval of
the Corporation.
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Subpart B—Urban Planning and
Design Concerns

§910.10 General.

To facilitate review of each develop-
ment proposal in light of the identified
urban planning and design goals of the
Plan, the following urban planning and
design concerns will be the basis upon
which the evaluation of such proposals
will be made. These concerns are also
more specifically reflected in subpart C
of this Rule, and in the requirements
and recommendations in Square Guide-
lines.

(a) Comprehensive planning and de-
sign;

(b) Development density;

(c) Urban design of Washington, DC;

(d) Historic preservation;

(e) New development design;

(f) Land use;

(g) Pedestrian circulation sytems;
and

(h) Vehicular circulation and storage
systems.

§910.11 Comprehensive wurban plan-
ning and design.

(a) All new development is conceived
as an integral part of its surroundings,
which include the remainder of the De-
velopment Area, the Mall, the Federal
Triangle, and the District’s downtown,
and should support Pennsylvania Ave-
nue’s function as a bridge between the
monumental Federal core to the south
and the District’s downtown to the
north.

(b) All development shall be planned
and designed to accommodate the re-
quirements and needs of historic pres-
ervation, affirmative action, business
relocation, and other concerns which
will affect the overall planning and de-
sign of a development.

(c) The design of any development
shall take into account the Plan’s pro-
posed future treatment of buildings,
squares, and pedestrian spaces in the
immediate surrounding area.

(d) The design of any development
shall be coordinated with the massing,
architectural design, servicing, pedes-
trian amenities, and uses of nearby de-
velopment as prescribed under the Plan.

(e) Any development adjacent to F
Street, NW. shall be accomplished in a
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manner that will strengthen F Street
as a retail core of Washington, DC.

(f) Any development along Pennsyl-
vania Avenue shall be designed so as to
support the transformation of the Ave-
nue into an attractive and pleasant
place for residents and visitors alike,
offering pleasant places to stroll, rest,
sit and talk, eat, and shop.

(g) All development within a coordi-
nated planning area shall, to the max-
imum extent possible, be integrated
with regard to the off-street loading
and servicing, pedestrian features.

§910.12 Development density.

(a) Land would be developed to the
fullest extent appropriate in terms of
uses, economics, and design so that the
city’s economic life and tax base can be
enhanced.

(b) New development shall be designed
to achieve maximum development den-
sity within the building envelope delin-
eated by specific height restrictions,
but shall also establish a compatible
and appropriate scale for historic pres-
ervation, residential and other uses,
and other urban design elements.

(c) Development density is limited by
the Zoning Regulations of the District
of Columbia and may be further re-
stricted by the Corporation in specific
coordinated planning areas, provided
that any lower density would be eco-
nomically feasible. Generally, the Plan
is structured to create high density de-
velopment west of the FBI and lower
density development east of the FBI.

(d) The density of new development
should bring new economic life—jobs,
shopping, and business opportunities—
to Pennsylvania Avenue, while also re-
inforcing existing activity both on the
Avenue and in the adjacent downtown,
both within and beyond the Develop-
ment Area.

§910.13 Urban design of Washington,
DC.

(a) Pennsylvania Avenue’s unique
role as the physical and symbolic link
between the White House and the U.S.
Capitol should be reinforced by new de-
velopment along it.

(b) To reinforce and enrich the legacy
of the I’Enfant Plan, the primary func-
tion of new development in the Develop-
ment Area is to define open spaces and
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plazas, or to reinforce vistas along
major streets and thoroughfares.

§910.14 Historic preservation.

(a) The Development Area is located
almost entirely within the Pennsyl-
vania Avenue National Historic Site,
which was established to preserve the
exceptional values of Pennsylvania Av-
enue and its environs in commemo-
rating or illustrating the history of the
United States. The Pennsylvania Ave-
nue Area achieves national historic
significance because of both its cere-
monial role in the life of the nation
and its social and economic role in the
life of the residents of Washington for
more than a century.

(b) The Historic Preservation Plan of
the Corporation sets forth the adopted
policy of the Corporation on historic
preservation and development within
the Development Area must be con-
sistent with this policy.

(c) New construction adjacent to his-
toric structures will be required to
take into account the qualities of the
adjacent structures (with regard to
height, scale, proportion, rhythm, tex-
ture, materials, architectural detail,
and the amount of variety among the
structures with respect to these quali-
ties as well as style and date of erec-
tion) to ensure that these structures
maintain their historic or architec-
tural integrity, but will not necessarily
be required to conform to them.

(d) Wholly new construction and new
construction in conjunction with pres-
ervation will, where appropriate, take
into account the historic buildings to
remain, aiming for the highest quality
of contemporary design, consistent
with the goals and objectives of the
Historic Preservation Plan.

§910.15 New development design.

(a) All new development shall rep-
resent the best contemporary architec-
tural and urban planning concepts.

(b) Where new development includes or
relates to historic or architecturally
meritorious buildings which are to be
preserved, the design of the new devel-
opment should be aimed at retaining as
much of the significant fabric of the
Development Area as is possible con-
sistent with the goals of the Plan.

§910.17

§910.16 Land use.

(a) Development within the Develop-
ment Area shall provide, and stimulate
in neighboring areas, more lively and
varied shopping, cultural, entertain-
ment, and residential opportunities, as
well as high quality office uses.

(b) That portion of the Development
Area west of the FBI Building is des-
ignated for commercial development,
primarily office and hotel uses with at-
tendant retail and service uses. That
portion of the Development Area east
of the FBI Building is designated for
development with residential uses, of-
fice, institutional and entertainment
uses supported by service and retail
uses.

(c) The kinds of uses and their loca-
tion within the Development Area
shall be directly related to creating a
lively atmosphere and to promoting an
active street life throughout the day,
evening, and weekend.

(d) Introduction or expansion of re-
tail uses shall be encouraged as both
reinforcement of existing retail uses
and creation of new retail activities.

(e) While recognized as important to
the commercial life of any inner city,
uses that do not generate lively activi-
ties are discouraged from locating
along those street fronts within the
Development Area which are consid-
ered major pedestrian thoroughfares.

§910.17

(a) An efficient, pleasant, and stimu-
lating pedestrian circulation system
shall be developed to link the compo-
nents of the Development Area with
the Mall and the city’s downtown.

(b) Pedestrian circulation systems
shall be designed to provide pedestrian
comfort and convenience, to create
more linear footage of storefront, to en-
courage recognition of the location of
various METRO stops or other mass
transit locations, and to link various
historic and architecturally significant
buildings, sites, and monuments which
are scattered throughout and beyond
the Historic Site.

(c) Curb cuts across the north side-
walk areas of Pennsylvania Avenue
shall be prohibited in order to reinforce
its importance as the major pedestrian
thoroughfare of the Development Area.

Pedestrian circulation system.
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§910.18 Vehicular
storage systems.

circulation and

(a) Improvement of the existing ve-
hicular storage and circulation system
is necessary in order to create the bal-
anced transportation system called for
in the Plan, which recognizes the need
to maintain air quality, to encourage
the use of mass transit, and to provide
sufficient off-street parking and load-
ing to make development economically
viable.

(b) The general policies of the Cor-
poration are as follows:

(1) To reduce impedance to traffic
movement created by service vehicles
by requiring well-integrated off-street
loading facilities in terms of location
of loading berths and access points on
a block-by-block basis;

(2) To control the number of vehicles
in the Development Area by limiting
the number of parking spaces per devel-
opment; and

(3) To encourage the use of public
transportation by linking new develop-
ment to transit stops through the sys-
tem of pedestrian ways.

Subpart C—Standards Uniformly
Applicable to the Develop-
ment Area

§910.30 General.

In addition to the specific require-
ments and recommendations contained
in Square Guidelines for the applicable
coordinated planning area, the Stand-
ards set forth in this subpart C are uni-
formly applicable to any development
within the Development Area.

§910.31 High architectural quality.

Development must maintain a uni-
formly high standard of architecture,
representative of the best contem-
porary design and planning concepts.
Great care and sensitivity must be
shown in the architectural treatment
of new buildings, particularly in terms
of massing, facade design (including
materials, composition, and detailing),
the ground floor and sidewalk pedes-
trian environment, interior public
spaces, and provisions for pedestrian
and vehicular access. Special design
considerations for each coordinated
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planning area are set forth in Square
Guidelines.

§910.32

Rehabilitation of buildings within the
Development Area, which, according to
the Plan and the Historic Preservation
Plan of the Corporation, are specified
for preservation, shall be acomplished
(a) in accordance with the Secretary of
the Interior’s ‘‘Standards for Historic
Preservation Projects’: (36 CFR part
68), and (b) consultation with the State
Historic Preservation Officer for the
District of Columbia.

Historic preservation.

§910.33 Off-street parking.

(a) Off-street parking as a principal
use is prohibited, although off-street
parking as an accessory use in a devel-
opment (such as a below-grade parking
garage) is permitted.

(b) All parking spaces shall be lo-
cated below grade level.

(¢c) The minimum number of parking
spaces shall be provided in accordance
with DC Zoning Regulations.

(d) The maximum number of parking
spaces permitted by PADC for a devel-
opment may not exceed the aggregate
of the number of spaces allowed for
each use within the development. The
schedule of limitations for parking
spaces is as follows:

(1) Hotel: One parking space for each
four sleeping rooms or suites;

(2) Places of public assemblage other
than hotels: (i.e., arena, armory, the-
ater, auditorium, community center,
convention center, concert hall, etc.)
one parking space for each ten seats of
occupancy capacity for the first 10,000
seats plus one for each 20 seats above
10,000: Provided, that where seats are
not fixed, each seven square feet of
gross floor area usable for seating shall
be considered one seat;

(3) Retail, trade, and service estab-
lishments: one parking space for each
750 square feet of gross floor area;

(4) Residential: One parking space for
each 1.2 units;

(5) Offices: One parking space for
each 1,800 square feet of gross floor area.
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§910.34 Accommodations for the phys-
ically handicapped.

(a) Bvery development shall incor-
porate features which will make the de-
velopment accessible by the physically
handicapped. The standards in the
“American Standard Specifications for
Making Buildings and Facilities Acces-
sible to, and Usable by the Physically
Handicapped,” published by the Amer-
ican National Standards Institute, Inc.
(ANSI A 117.1-1961 (1971)), are rec-
ommended.

(b) Where a development includes a
historic structure, the Advisory Coun-
cil on Historic Preservation’s policy,
“Supplementary Guidance—Handi-
capped Access to Historic Properties,”
(45 FR 9757, Feb. 13, 1980), should be ob-
served.

§910.35

Fine arts, including sculpture, paint-
ings, decorative windows, bas-reliefs,
ornamental fountains, murals, tap-
estries, and the like, should be included
in each development. PADC encourages
commissions for original works of art
which are appropriate for the develop-
ment. For information and guidance, a
reasonable expenditure for fine arts is
deemed to be one half of one percent of
the total construction cost of the devel-
opment.

Fine arts.

§910.36 Energy conservation.

All new development shall be designed
to be economical in energy consump-
tion. The Energy Guidelines of the Cor-
poration, and the District of Columbia
Energy Conservation Code Act of 1979
and its implementing regulations set
forth the appropriate standards to be
observed.

§910.37

As a complementary action to satis-
fying required District of Columbia
codes related to fire safety, it is highly
recommended that all new development
be guided by standards of the NFPA
Codes for fire and life safety and that
all buildings be equipped with an ap-
proved sprinkler system.

Fire and life safety.

§910.38 Building exterior illumination.

Exterior illumination of a building
shall be in conformance with the stand-

§910.54

ards specified in the Pennsylvania Ave-
nue Lighting Plan of the Corporation.

Subpart D—Glossary of Terms

§910.50 General.

The definitions appearing in this
Glossary of Terms are applicable to
this part 910 and to the Square Guide-
lines. In addition, definitions appearing
in section 1201 of the Zoning Regula-
tions of the District of Columbia are
also applicable. Where a conflict be-
tween this subpart and section 1201 of
the Zoning Regulations arises in termi-
nology or interpretation, this subpart
shall be controlling.

§910.51 Access.

Access, when used in reference to
parking or loading, means both ingress
and egress.

§910.52 Buildable area.

Buildable area means that portion of
the established development parcel
which can be devoted to buildings and
structures. Generally, this area is
bounded by any applicable building re-
striction lines, right-of-way lines and de-
velopment parcel lines. It shall be the
buildable area of a development parcel
rather than ‘‘lot,”” as it is established
in the DC Zoning Regulations, that
will be utilized to establish the max-
imum gross floor area of a development
within specified portions of the Devel-
opment Area.

§910.53 Building restriction line.

Building restriction line means a line
beyond which an exterior wall of any
building of a development may not be
constructed or project, except that ar-
chitectural articulation, minor archi-
tectural embellishments, and sub-
surface projections are permitted.

§910.54 Build-to height.

Build-to height means a specified min-
imum height of development to which
the exterior wall of a building in a de-
velopment must rise. Minor deviations
from the build-to height for architec-
tural embellishments and articulations
of the cornice and roof level are per-
mitted, unless otherwise prohibited by
the applicable Square Guidelines or the
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§910.55

District of Columbia’s codes and regu-
lations.

§910.55 Build-to line.

Build-to line means a line with which
the exterior wall of a building in a de-
velopment is required to coincide. Minor
deviations from the build-to line for
such architectural features as weather
protection, recesses, niches, ornamental
projections, entrance bays, or other ar-
ticulations of the facade are permitted,
unless otherwise prohibited by the ap-
plicable Square Guidelines or the Dis-
trict of Columbia’s codes and regula-
tions.

§910.56 Coordinated planning area.

Coordinated planning area means a
Square, portion of a Square, or group
of Squares that is composed of one or
more development parcels and is treated
as a unit under Square Guidelines in
order to achieve comprehensive plan-
ning and design.

§910.57 Curb-cut.

Curb-cut means that portion of the
curb and sidewalk over which vehicular
access is allowed. The number of access
lanes for each curb-cut shall be speci-
fied in each set of Square Guidelines.

§910.58

Development means a structure, in-
cluding a building, planned unit devel-
opment, or project resulting from the
process of planning, land acquisition,
demolition, construction, or rehabilita-
tion consistent with the objectives and
goals of the Plan.

Development.

§910.59 Development parcel.

Development parcel means an area of
land established by the Corporation to
be a minimum site on which a develop-
ment may occur under the Plan and any
applicable Square Guidelines adopted by
the Corporation. A development parcel
does not need to be under the owner-
ship of a single individual or entity. A
proposal for a development parcel may
be formulated by any number of indi-
viduals or entities, so long as it accom-
modates the needs and requirements of
affirmative action, historic preserva-
tion and other policies of the Corpora-
tion, and at the same time responds to
the goals of comprehensive planning

36 CFR Ch. IX (7-1-11 Edition)

and design for that particular coordi-
nated planning area.

§910.60 Gross floor area.

Gross floor area is defined in section
1201, Zoning Regulations of the District
of Columbia and generally means the
sum of the gross horizontal areas of the
several floors from the ground floor up
of all buildings of a development occur-
ring on a lot. Gross floor area shall be
measured from the exterior faces of ex-
terior walls and from the center line of
walls separating two buildings.

§910.61 Height of development.

Height of development means the
vertical distance measured from a
specified point at the curb level to the
highest point of the roof or parapet of
the development, whichever is higher,
exclusive of all roof structures except as
otherwise specified.

§910.62 The Plan.

The Plan means The Pennsylvania
Avenue Plan—1974, as amended, and
prepared pursuant to Pub. L. 92-578, 86
Stat. 1266 (40 U.S.C. 871), and the docu-
ment which sets forth the development
concepts upon which this part 910 and
Square Guidelines are based.

§910.63 Rehabilitation.

Rehabilitation means the process of
adapting improvements on real prop-
erty to make possible an efficient con-
temporary use achieved by means of a
combination of construction, repair, or
alteration, as well as restoration and
replication of those portions and fea-
tures of the property that are signifi-
cant to its historic, architectural, and
cultural wvalues, consistent with the
goals and objectives of the Plan.

§910.64 Replication.

Replication means the process of
using modern methods and materials
to reproduce the exact form and details
of a vanished building, structure, ob-
ject, or portion thereof, as it appeared
at a particular period of time, and con-
sistent with the objectives and goals of
the Plan.
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§910.65

Restoration means the process of ac-
curately recovering the form and de-
tails of a property as they appeared at
a particular period of time by means of
removal of later work and the replace-
ment of missing original work, con-
sistent with the objectives and goals of
the Plan.

Restoration.

§910.66 Sidewalk setback.

Sidewalk setback means that area be-
tween a building restriction line and the
right-of-way of a street into which pro-
jections except architectural articula-
tions, minor architectural embellish-
ments, and subsurface structures, are
prohibited. The area is to be dedicated
to open space activities related to the
public improvements program of the
Pennsylvania Avenue Development
Corporation. Subsurface structures
may intrude into the area if they are in
compliance with the Square Guidelines.

§910.67

Square Guidelines establish the Cor-
poration’s specific intent with regard
to design and development objectives

Square guidelines.

§910.71

relative to each individual coordinated
planning area.

§910.68 Storefront.

Storefront means the street level
frontage relating to a single establish-
ment.

§910.69 Structural bay.

Structural bay means the distance or
span from one vertical structural mem-
ber fronting on a street to the imme-
diately adjacent vertical structural
member fronting on the same street.

§910.70 Vault.

A vault means an enclosure of space
beneath the surface of the public space
or sidewalk setback, except that the
term vault shall not include public util-
ity structures.

§910.71 Weather protection.

Weather protection means a seasonal
or permanent shelter to protect pedes-
trians from sun or precipitation, con-
sisting of arcades, canopies, awnings,
or other coverings.

PARTS 911-999 [RESERVED]
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